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Reating on the Common and Statute Laws — 
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Heads. Clearing and illuſtrating in the 
Readings, the moſt difficult Polars not only in 
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The Third Edition. 


c For Students of all Kinds, whether in the Profeſion of the Law, 
or Gentlemen out of it, this Book is : As it 
* hath been my favourite Work, it hath of Conſt ; coſt me 
* uſpſual Labour, and I hope, it will appear to be ſo beneficial to 
« the World, that it will; meet 5 with an adequate 3 
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ſhip s Grea * . 
are univerfally ac- 
ee ; * 
fore this ſecond Offer- 
ing of my Labours in 
the Law, attends Your 
Lordſhip for Patronage 
and Protection. 

I eonfeſs the Diffi- 
+ caillty of my preſent 


' - Undertaking, is ſuffi- 
. cient to deter me from 
the Dedicarion of my 
weak Endeavours to 
Your Lordlhip: But 
the Subject of this 
Trea- 


extenſive — 
ture to Pardon my De- 


fects, like unto the 
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I H ut Perfiltion of Man 
ii Human Reaſon; which is a 


Noble Dictation FA the Mind, that. 


teaches him to diſtinguiſh Good from 

Evil. This tells hi KM great Dut 
o Doing by others. as he would 4 
0 


ne unto,” and keeps him ſteady in 


the Purſuit of his trueſt Glory. 
1 5 of the Soul, which 
ſets a Man above the Brute Creati- 


on, and renders him a Heavenly and 


God-like Creature: It inſpires him 
with Wiſdom to ſearch 7 Truth, 


and endows him with that Philoſe- 


phy, which alone can male his Bet 


Happy. In a Publick View, it 1s 
the great Baſis of Arts and Sciences; 
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FINE oO OR 
2," The. ? REFAOEs - 
the Original of whatever brings 
® Proſperity to Kingdoms; the laſting 
Honour and Continuance of all true 


Politicks; and the only Support of 


2% Laws and Ordinances, for the 


Government of Mankind. In ſhort, 
it is the ver) Key of Knowledge, 


and Helm of all our Actions, as 


well in Publick as Private Life. 
Typus much for defining That is 


my preſent Treatiſe on the particu- 
lar Reaſon of the Laws of England, 
which are univerſally allowed to be 
the moſt Rational and Excellent Com- 
poſition of Laws upon Earth: And 
_after an aſſiduous Study of near 
Tuenty Tears Duration, and the 
moſt obſtinate Searches into their 
Riſe und Origin, I think I have 
diſcower d the main Footſteps to them, 
and the Fundamental Principles on 
Thich their great and noble Structure 
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ern 1 
I oon we have had many verx 
great Men of ſuperior Excellency, 
who have, learnedly Treated of the 
Reaſon , our Laws. Of theſe 1,» 
could inſtance Bracton and Britton, 
Littleton, Lord Coke, Plouden, 
Wingate, and others, whom I hace 
Read and Studied, and very much 
Rewerence; but I hope T-may hade 
the Liberty f ſaying, that in l 
their Elaborate Treatiſes, the Read. 
er, for want of a dus Method is © 
generally iu a Wilderneſs, and like a 
Traveller in a Mood without a Cuide, 
ho, when once he. is got in, is 9%. 

tentimes 0 to be loſt, and not to 
find his Way: t.. Ong 
*. This has been the great | Misfor=s- 
tune and Diſcouragement to H. | 
dents: Jo obwiate which, and bring 
my principal Care to trace and l, 
| open a Way that is new, nearer W 
Proſpect, and not incumber'd;,vand | 
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though I um therein obl iged to our 
greateft Writers on the Subject, for 


= ſome of my choice .Flawers of Rea- 
= 72 1 muſt ſay it, as common 


= T7uftice- to my ſelf and others, that 


the following Work, 4 he greateſt 


thod is ſomething in the 


1 lature and Manner of Caſe and 


Opinion, or brief Commentary : 


EF” Under. what I call Caſe, is a ſhors 
r 
* of uſeful and eſſential Points, 


hade carefully gathered 


from our mo — Authors 
of*- the® beſt Reputation; and at 
the. Foot of it is the Opinion, con- 


taining the Reaſon and Foundation © 


F it. Alſo in this Second Edition, 
urther to recommend it, I have 
Aded above Fifty entire new Heads 
o the former, (which are likewiſe 
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very) much enlarged and improvd) 
hag e 
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and a new Introduction to the Study | 
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and Practice of the Law. 


For Students o all Ki nds, 4 
ther in the Profeſſio 1 
Centlemen —4 of it, 5 
generally 5 


my fe A Vourite Work, it hath of Cn. 


and I hope it will, appear to be eſo B — #4 
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. © Ws HE: Study of the Laws of England, 
is by all Perſons accounted very te- 
E and difficult; and this is principally 
occaſioned- by the great Number of Vo- 
lumes containing the Learning of the Law, 
which are for the moſt part written without 
any Method, Order or Connection. As I have 
obſeryd in my Preface, the Law Reader is 
generally in a Wilderneſs; and when he has 
travelled through the great Labyrinth, is 
often ſo confounded _ fatigued, that he 
hath made few Obſervations or Improve- 
ments for his own Uſe and Benefit, or the 


Advantage of others, It is this wa 
t at 


NR 0D ver T0 N. Kc. it = 
that hath excited me to make a particular _— 
Examination into the Cauſe of theſe Dif- 
ficulties and Inconveniences; and to endea- .47 
vour to lay down ſome plain and ea 
Rules for purſuing a Courſe of Law Stud), 
from the Student's firſt ſetting out to his 
Arrival at Practice; wherein 1 mall briefly A 


treat of the pan Heads. + 1 1 


1. Of the Ouali freations requl te in oY 
LO * 1 mL 
| 2. Of the Books neceſſary: zo be peruſe 
and the Perfettion and Oe 6 I 
0 3. igeſting an pp ot tg, : 1 b 
Read to the beſt e „ by 
8 4 Of the Way to procure Practice a 
2 2 in the N 1 n 0 ur 
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A Law Student ſhould" gp a. bs - 4 
the Foundation of all the Reſt, be endow=%  W 

ed with a great deal of good Senſe ang 
— which muſt be improv'd by a proper $3 
Education, and be perfected by ad uate 
Learning. Without a large Share of na- 
tural Senſe, and much Acuteneſs, it will b 
impoſſible for a Perſon to diſtinguiſh T 2 
ſo as to acquire a competent Knowledge 
of the Law; and without Learning he will 9 
be unqualified to read many uſeful Books. 
on "on Subject, or rightly,” to Und 


theſo £ 
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4 eh he is capable of Reading. One 
wholly „e for any handycraft La · 
bor, as the Trade of a "Blackſmith, Car- 

peter, Shoemaker or Taylor, is by no 
Means Qualified to be a Law- Student, 
wirhout ſome further and more liberal Edu- 
cation: But the Son of a Carpenter, a 
© Shoemaker, Blackſmith, &c. bred up as a 
Gentleman, by the good Circumſtances of 
his Parents, may wall make a very conſi- 
© derable Progreſs in Law-Studies ; of which 
there have been many and greatInſtances; for 
bere Nature is carried into another Chanel. 
After a, Youth of Parts hath gone thro 
e Years of School Learning, and is a 
2 good Maſter of the Latin Tongue, 
it may not be improper for him to go to 
Fg one of the Univerſities for two or three 
5 Years, where in ſome well regulated Col- 

s * e may render his Literature more 
+> univerſal: 'Tho' there is one Thing I take 
to be of greater Concernment than that; 

which is a Clerkſhip of three or five Years 

8 * to an eminent Attorney, without which a 

M.-jn will never be thranghly able to adviſe 
=  Pradtiſers who ſhall apply to him for Coun- 
ſei when he is at the Bar; and the want 

of this Ground-work hath cauſed ſome of 
our old Attornies to know a great deal 
25 of the Common Law and the Prac- 
tice of it, than many 5 
| — 1 


Nor 
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Nor is this Part of Education, as I may 
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call it, of the Law-Student, any Diſrepu. 
tation or Objection to him in other R.. 

ſpects; for it is well known that a late v:. 
ry great Lord Chancellor, and Lord Chief 
Baron, and the: preſent Maſter of the Rollsx,e = 
with the Attorney General of Explandz A 
and Solicitor General of Ireland, all of then 
Men eminently Diſtinguiſh'd, ſerved an Ho- 
nourary Clerkſhip, at leaſt, to Attornics alt 
The Student being regularly Educated; * © - 
and placed in one of the Inns of Court, ſon 
the Proſecution of his Studies, I ſhall now: . 
inform him what Books are neceſſary there. 
in. Firſt, The Terms of the Lam is a © 
ry uſeful Treatiſe, from whence not-only.  .... 
the Definitions of Words and Terms may = 
be learn d, but likewiſe a tolerable Rho“ 


* 


ledge of the Grounds of the Law. Next, 
I think, the Book called Doffor and , » » 
* deni is proper to *be read, the Meth od 0 f 4 * * "2 
which, by Way of Queſtion and Anſwen, 
is both inſtructive and entertaining. And, © F 
then perhaps this Work. called, The Student's. © 
Companion, for the uſeful Deſign of i 8 J 
may be thought worthy of Peruſal. 4. 
ter which Littletons Tenures, and the -Y 
learned and elaborate Coke aon Littleton - 
ſhould be taken in Hand, but with greet 
Courage and Reſolution, not to ſink under 
the ſevereſt Study. Then the 22ar-Books, 
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'v INTRODUCTION. &: 
and the beſt Reports, Ancient and Modern; 
and laſtly the Abridgments of the Law, to 


=... + continue in Memory what has been gather- 


ed from the other Books. Of theſe Abridg- 


1 iy A F ments there are From ka Nelſon's is the laſt, 
and a good 4brid, ee of the Reports ; but 
Mr. Nelſon made 


imfelf ſome Enemies by 
his great Averſion to the Coif, as he appre- 
| "hended it cover dHeads with little in them. 

As to the Crown-Law, u 


8 E lle ta Coromæ, Sir Matthew Hale's T 


tiſe on that Subject, the Lord Coke's Fourth, « 
 Teftitate,. and Serjeant Hawkins's Pleas of - 
be Crown, are to be careful! read over 


1 * . bp the induſtrious Student. Judge Hale's 


5 Book is an admirable Index of Matter to 
& larger Work, which that great Man in- 
tendded, but did not go through with; tho 
Ni. Hawkins has ſupply'd this Defect, who 
Fach given us a learned Syſtem of the 
OCrown.Laws. 

For Practice you are to read Coke's, Raſ- 
25 Mis and Lillh's Entries; alſo Bridg- 
9 Tilly's and my Accom ſd Conde y- 
aner, and the beſt Practical Treatiſes of 
the Buſineſs in the ſeveral Courts, &. Nor 

= ought the Student to negle& reading the 
"Statutes at Large and Abridgments of 
them; Natura Brevium, and other Books 
of Original Writs and Proceſs. And then 
my Common and Statute- Law Common- 
placd, and New Law-Dittionary, and the 
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| INTRODUCTION, &. 1 
of England, are very worthy to be read  * 
by all Students; but that learned Civili- 
an, Common Lawyer and Divine, hath 
made Coke's Reports ſo much his favourite 
Study and Foundation, that he hath omit- 
ted taking. Notice of many others of great 
Authority, and entirely all the late R- 
ports. 5 1 ˖‚ SO 
When a Student hath enter'd upon read- 
ing any Law-Book, it is neceſlary that'he 
ſhould purſue his Study with as great Dili: 
| gence as his Strength of Conſtitution wil! 
permit. I have known ſome Men rede 
through a thin Folio in a Day; and have 
myſelf done the ſame ; but this is too Vio 4 
lent for the Body and Mind, It is certain 
that over- much Study creates great Con- 
fuſion, and keeps a Man back as effectu alli 
as the neglecting of it: The middle Pato, 
as in all other Caſes is the ſureſt, to faci- - 
litate and accompliſh what is under-ta- * 
ken. But let no Pleaſure interrupt you in 
your uſual Hours of Study; for breaxking 
off abruptly diſturbs the Memory, and un-g2-yç⸗»t̃ 
ſettles the Thoughts, to the great Loſs f 
Time. 5 . Wo. . + 5 {i 
After a Treatiſe is fully read over, ask 
your ſelf the Queſtion, Nhat Knowledge 
you have gained thereby? Do this im- 
mediately, and the Anſwer conceived in 
your Mind, inſtantly pen down under 
Heads, juſt as the ſubject Matter preſents. 
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ii ſelf to you, and afterwards more me- 
3 thodically, on comparing the ſame with the 


© Book, and referring to the Pages where it is 
==. tobe found, in the Way of Alphabet; (and 
if the Treatiſe be large, and your Memory 
treacherous, it will be neceſſary to make 
Remarks as you proceed, or at the End of 
every Chapter). Then peruſe theſe Heads 
often, and when you have gone through all 
the Books, reduce the ſeveral Alphabets of 
pour Collections into one grand Alphabet, in 


24a general Common Place-Book, E 
which no Man can be a thorough Lawyer. 
5 Thus I have, in a ſmall Comp 1s, 
=> *brought the Student to the End o his 
* Study ; but though I recommend to him 
do bavue a large Common Place-Book, I do 
. not in the leaſt inſinuate that the Perſon 
who has the largeſt is the greateſt Lawyer, 


10 any more than Ido that he is, who hath the 
1 greateſt Head: Things muſt be clear and 
Vell digeſted in both Caſes, to make a 
121/288 * Man compleat. 

5 5 Now I am leading the young Lawyer 


7 * the Bar, to the Practice of his Know- 
A8 e. At a Man's firſt Appearance in the 
Courts of Judicature, ſome Modeſty is re- 
quiſite to engage the Attention and Favour 
of the great Perſonages whom he applies to: 
_ Afterwards perhaps it may not be ſo Ad- 
vViuaantagious, when he has confirmed his 
= Leaming by Practice and e ; Kit 
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old Stagers of the Law will over-bear and 
beat down young Diſputants, if they do 
not 2 themſelves; and ſome 
times ſtrong Lungs are to atone for tjge 
Deficiency under the full: bottom'd peruke: 
Therefore, young Gentlemen, have Cou- 
and Talk upon Occaſion, as much - 7 
<_—_— Neighbours, if you intend to ſuc- b 


There are a certain Sort of Pleaders 
who are very fond of ſhewing their low 
Wit and Buffoonry, in Law Arguments inn 
| -- Weftminfier Hall; but they ought to con- 
ſider that the Courts there, are not a proper - 
Stage for the diſplaying of thoſe Things 
Some are ever making nice and cavillng 


Exceptions, often exhibiting twenty for us 


bu 
4 


allowed of by the Court; though this Me.. 
thod of Proceeding may ſet forth their 
Learning, it betrays a Weakneſs in their - 8 
Judgment, which ſhould direct them only * _ 
to ſuch as are well Founded and of Con- 
ſequence. Likewiſe ſome Barriſters; | to 
ſhew that they have-turn'd over or thumb'd © * - 
five Hundred Volumes, will have almoſt as 
many Quotations to maintain one ſingle. 
Point of the Law; when at the ſame £4 
Time it often unluckily appears, by their K 
| ſtating the Point, and the Matter laid down, 

that they do not rightly underſtand any 
one of the Books quoted. 


Theſe» 


K IN TRE 0 DUC TIO * Gre. . 
Theſe laſt Obſervations, together; with + | 
the others of like Nature, interſperſed © 
in this Introduction, are wholly intended 
by ber of Caution to all young Gentle- * 
men, on the w $5 carefully avoid what- - 
ever will expoſe them to Contempt and Ri- 
dicule. I ſhall only obſerve further, that 
- however forward any ingenious ' Perſons 
may be in ſpeaking in the Courts at Weſt- 
mminſter, on due Conſideration | of their 
3 * Clients Caſes ; I would adviſe them to be 
* » backward in common Converſation, on the 
Subject of Law, when they are unprepa- 
Spa leſt they ſhould thereby forfcit or 1 þ 
_ their Characters. 
And a Character, acquir d at thoExparicy 
of many Years Study and Application. to 


| „ * f * Ie may 2 be * in one fatal 


8 Actions. | 2 * ab" 
N Action is defined to be the Fotm of 

a Suit given by 7 Jaw for Recovery of | 
7 which is a Man's Due: Or it is 2 
legal Demand of a Man's Right. 

There are Actions Real, Perſonal and Mix 4; 
of Debt, Caſe, Treſpaſs, &c. All Real and Mix d 
Actions, Waſte and Ejectment, relating to Lande, 
muſt be laid in the ſame County where the Lands 5 3 
lie; but Perſonal and Tranſitory Actions, ſuch s 
Debt, —— Aſſault, &c. may be brought in 4 
any County. The 6 Rz. ordains, That Writs of F 
Debt and Account ſhall be commenced in the 
Counties where the Contracts were made; bat | 
wag Statute was & put by Uſe; and yet gene- 
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rally Actions have been laid in the County where | 
the Cauſe did ariſe. Co. Lit. 282. ka. 

The Reafon why Real Actions, concerning Lands 
and Tenements, a 1. to be brought it in the County 
where the Lands * as follows: 


Becauſe the Law ſuppoſe that there 6s beſt Conu- 
ſance of the Action may be had, by the more im- 


ediate rr the Thing eſtion. 
And as a fair Trial is what the 155 ev 2 


provides for, fo here is no Room to doubt 1 280 
| rhaps my  wight be in another County, by a 
* Befides, it is very much Me the 
Eaſe of thoſe who attend on Cauſes. And the 
Difference between Real and Perſonal Actions is 
4 reat, that tis fitting the Real Action ſhould be 
lutely tied to the County, if the other be not fo, 


3 


A2 ptance is that Accepting of any Thing 


from another, which amounts to a tacit A- 
greement to a preceding Act, which might have 
been avoided, if ſuch Acceptance had not been. 

"If Tenant in Tail makes a Leaſe for Years, not 
Warranted by the Statute 32 H. 8. rendring Rent, 
and dies; if the Iſſue accepts the Rent, it ſhall 
bind him. 3 Leon. 36. But if a Parſon, &c. make 
x Leaſe for Years not warranted by Statute, ſo that 
tis void by his Death; Acceptance by the Succeſſor 
Will not make it good. 1 Saund. 241. Baron and 

Feme ſeiſed of Lands in the Feme's Right joi 
in a Leaſe reſerving Rent; if the Baron dies, an 
the Feme accepts the Rent the Leaſe is confirm*d.” 
1 Inft. 373. And if an Infant accepts of Rent at 
his full Age, it makes his 2 och, and ſball 
bind him. 4 
| 1 4 Leſſee 


on 


* 


* 


Of Ede Keafon'of the Liw, 3 
A Leflee for Term of twenty Years, accepts of 
2 Leaſe of the ſame Land, for ten Years, the Term 
of twenty Years is determined in Law, by the 
Leflee's Acceptance of the new Leaſe. 2 Roll. 469. 


Acceptance of Rent is a tacit e of 
the Tenant's Title, where a Leaſe is voidable on- 
ly, and not void: And by Acceptance of a new - 
Leaſe, the Leſſee acknowledges the Leſſor's Power 

to make it, and ſo derermines the former. | 


— 


TD Y the Laws of England, no Man is to Accuſe, 
nor ſhall he be forced to alledge that which 
makes againſt himſelf ;, but a Criminal may in all 
Caſes plead Not guilty, and put himſelf upon his 
Country, who are to find him Guilty, by the Teſti- 
mony of Witneſſes. And by Magna Charta, no 
Man ſhall be impriſon'd or condemned on any Ac- 
cuſation, without Trial by his Peers, and the Law 
or the Land: 2 CEMR9 þ ED OTE 


As no Perſon by Law may be his own Judge, either 


k.a.4 _— — 


5 to acquit or condemn, ſo none is to accuſe" hi m- 

| ſelf ; which would amount 1 And as 

8 to Trial of Perſons accuſed, by their Peers; 

| | Peers (viz. Equals) are the moſt proper Judges of 

Offences of Peers, by Reaſon they may beſt make 

the Caſe their own. REO One 

Additions, os 

\ A Ddition fignifieth a Title given to a Man, be- 

© 4 ſides his Ohriſtian and Sir-name; ſetting forth 
| his Eſtate, Degree, Trade or Profeſſion, alſo his 

4 Place of Reſidence, c. In Actions where Proceſs. 


* 4 n 0 * 
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3 4 The, Student's Companion: 
Z of Outlawry lies, Additions are to be made to the 
Name of the Defendant, of his Eſtate, Calling and 
Place of Dwelling; and Writs without ſuch Addi- 
tions ſhall abate, on Exceptions taken thereto, 
Seat. 1 H.5. cap. 5. 
Titles of Gentleman, Eſquire, &c. being Addi- 
tions ad libitum, and as People pleaſe to call them, 
may be uſed or not, or varied: And by Pleading to 
Iſſue, the Larty paſſes by the Advantage of Excep- 
tion for Want of Addition; for by the Common 
Law, Proceſs is good without it, and the Statute 
gives Remedy only by Exception. 1 Roll. Abr. 780. 


_ | Additions are required for the greater Certainty of 
knowing Perſons, and that one Man may not be 
m oleſted for another, but every Perſon who has 
- _ . » offended the Law, may bear his own Burden ; and 
to prevent the falſe Impriſonment of Perſons. _ 


Age. 
A GE, in the Law, ſignifies thoſe ſpecial Times 
which enable Men and Women to do certain 
Acts: As for Example, a Man at twelve Years of 
Age, is to take the Oath of Allegiance; at four- 
teen (his Age of Diſcretion) may conſent, to Mar- 
_ riage, be a Witneſs, &c. and at twenty-one, his 
_ full Age, he may Alien his Lands, Tenements, 
Goods and Chattels. A Woman at the Age of nine 
Years, is Dowable; at twelve (her Age of Diſcre- 
tion) ſhe may conſent to Matrimony; and at twen- 
ty- one, alienate her Lands. Co. Lit. 78. i 
Theſe are the particular Ages appointed by Law, 
for Perſons to act in the Affairs of the World; and 
tis the Age of twenty-one which enables a Man to 
contract and deal for himſelf, with Security to thoſe 
who deal with him. "lf 1 
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Before that Time, his Acts are in moſt Caſes ei- 


ther void or voidabſe. i 
*Tis reaſonable, that the Acts of Minors ſhould not 
be Binding ; becauſe for want of Years'and Judg- 
ment, they are incapable; of Thinking, and con- 
ſidering Things as they ought; and the Law is 
always Tender to take Care of thoſe, who 
through Want of Diſcretion, cannot take Care 0 
themſelves. ne,, 1 | 


bo 


| Allegtance. 5 
Llegiance is the legal Obedience, which Sn 


. Subject owes to his Prince. This Allegiance 
is an Incident inſeparable to every Subject; for as 
ſoon as he is born, he oweth by Birth. Right, Li- 
geance and Obedience to his Sovereign: And it can- 
not be local or confined to any certain Place or 
EKingdom, but follows the Subject hereſoever he 
goeth. 1 Inft. 129. ene e,, 
If a Man abjure the Kingdom, he ſtil} oweth the 
King his Allegiance. . 


Protection from the King draws Subjection, and Sub- 
jection Protection. As a King protects his Sub- 
jects, he hath a Right to their Allegiance and 
Obedience; Obedience and Submiſſion being the 
Conditions of that Protection. And norwirhſtand- 
ing beg ee » & Subject remains within the 
King's Protection, becauſe the King may Pardon 

and Reſtore him to his Count x. 
8 os | See” 2; 
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i Alienations. 


TP? alien fignifieth to transfer the Property of 
any . Thing -to another Perſon; as to alien 
in Fee, is to ſell the Fee-ſimple of any Lands or 
Tenements. | 5 
If a Man make a Feoffment, or any other Con- 
veyance of Land in Fee, upon Condition, that the 
Perſon, to whom the Land is conveyed, ſhall not 
take the Profits; this Condition annexed to the E- 
Rate, is contrary to Law, and the Eſtate adjudged 
abſolute. And in ſuch Conveyance in Fee, a Con- 
dition not to alien is void; but tis otherwiſe in Caſes 
of Tenants in Tail, Leaſes for Life, or Years, &c. 
Co. Lit. 206. Hob. Rep. 261. 5 
It is incident to every Eſtate in Fee - ſimple, that 
he that is ſeiſed of ſuch an Eſtate, may alien; but 
in Eſtate-tail, there is a ſecret Intent, that no 
Alienation ſhall be made. Dot. & Stud. 
The Reaſons to be given for theſe, may be the 
following: | | 


If a Man were debarr'd from the Profit of the 
Land, it being the Thing it ſelf in Subſtance, 
he would take nothing by the Conveyance: And 
every Conyeyance ſhould transfer to the Perſon, 
to whom made, the ſame Power as the Perſon 
who mens.” it; —— he e 1 the r 

|; | ing. gran or Whic at i 
a Conſideration; for. which Reaſons, Condi- 
tions not to alien, Sc. are repugnant and void. 
But where Eſtates are made to Tenants in Tail, 
or for Life, Sc. Theſe Reſtraints are good; be- 
cauſe they only prevent the Tenants doing what 
they have no Right to do, for Want of 4 Fee- 


ſimple, 
In 


In a Conveyance in Fee, a Condition not to 
alien to any particular Perſon, may be adjudged 
good! in Law. 


Becauſe the Alience may convey to to any ere, 
' except ſuch Perſon, and thereby not be * of | 
the t of his Grant. 


Allens. 


LIENs are thoſe which are born in a ſtrange 
Country, out of the Allegiance of the King. 
And ſuch Aliens, being Alien Friends, may gain 
Goods and perſonal Eſtate by Trade, Cc. 
are incapable of Lands of Inheritance, or of Bente, 
only of Habitation, as Merchants. And Alien 
| l cannot get any Thing lawfully within this 

Realm, or maintain any Action, &c. 1 Iuſf. 129. 

If an Alien purchaſe Lands, the King « on Office 
found ſhall have it. 

An Alien may not be Heir to any one. An 
Alien Wife ſhall not have Dower. Aliens may not 
be ſworn on Juries;' or bave any Vote in Choice 
of Members of Parliament. 1 Toft. 31. . Toft. 27. 
Hob. 270. 

e begebe 65 bear Office, &s by 
Stat. 12 M. 3. | 


© pads itn Grticke Ana of all Kingdoms, 
- Mexchant- are politioally permitte = 
come 1 any entf, and to 3 For 
ate, er. el or carryin on M 
1 5 > but in all 3 4 Caſes Aly are r 
for — of Subjekte, unleſs made free dy Natu- 
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A Mercement is a pecuniary Puniſhment of an 
L Offender ; and it is properly a Penalty fer by 
a Man's Peers or Equals for the Offence done, for 
which he putteth himſelf at the Mercy of the 
kobe N 
Amercements are a more merciful Penalty than a 
Fine, and are impoſed by the Country; whereas 
à Fine is fer by the Court. By Magna Charta, 
Perſons are to be amerced in all Caſes proportio- 
nably to the Offence, and that by their Peers. And 
Amercements are infſicted for a great many Of- 
fences, Faults and Negligences. 1 Inſt. 116. 8 Rep. 
. f "+ ye 


PPEAL is an Accuſation of a Murderer, by 


LL a Perſon Who had Intereſt in the Party mur- 
dered. | 
&" 


Apj 


peals are to be proſecuted within a Year and 

a Day after the Death of the Perſon murdered ; 

and may be brought by the Heir Male, for the 
.. Death of his Anceſtor, by the Wife, for the Death 
of her Husband, &c, And this may be done, 
Where 2 Criminal is acquitted on his Trial, or 
- Where he is convicted of Manſlaughter, upon an 
i&tment, ſo as it be before Judgment, and the Be- 


ig of Clergy be not had, 1 Inf. 287. 3 Inſt. _ 
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- Amercements, 


+a 


temper d with, Juſtice, on conſidering the Offen- 
der's Circumſtances liable to be amerced and pu- 


Appeals. 


8 


WW x iS 


Appeal. 3 Inſt. 273+ 3 H. 7. c. 1. 


In Caſe of Acquittal of a Criminal, he may be 
bailed for a Year and a Day, for the Perſons ha- 
ving Right, as the Wife, Heir, Oc. to bring their 


The Law appoints the next of Kin to the decegſed 
to proſecute the Appeal, becauſe they are ſup- 
ſed to be moſt zealous in bringing the Offen- 

Jer to bene When a Perſon is acquitted, it 
may be brought; for a Criminal may be unjuſtly 
acquitted; and when convicted of Manſlaughter 
only, it is the ſame, becauſe he is not convicted 
of the Offence: But when Judgment is given, and 
executed, it may not be had; for a Man may be 
bur once puniſhed for one Offenee, e 


"An Appeal of Robbery may be brought to have 


the Goods reſtored to the Perſon from whom ta- 


ken; which by the Common Law could not be 
done on an Attainder, or an Indictment. 3 Inſt. 


The Goods rt being taken from the King, he 2; 


fo proper a Proſecutor, by Indi&ment, pr other- 
wo to have the Goods reſtored, as is the Party 
ro . 4 YE 


A Man committing a Rape, if the next of Kin 
do not Appeal, may be attainted at the King's Suit; 
where the Woman conſents after. H. P. C. 

"No Conſent to Crimes ſhall bar the Execution of 
the Laws, but Puniſhment ſhall be had, ſo as one 
_ . Perſon may not excuſe another | © 
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ONE ſhall be arreſted for Debt, Treſpaſs, . 
oc. bur by Virtue of a Precept or Com- 
andment out of ſome Court, by lawful Warrant, 


= or the King's Writ, 0 
©. Attornies, c. maliciouſly . g any Perſon to 
3 be arreſted, where there is no Cauſe of Suit, ſhalt 
ſuffer” fix Months Impriſonment, pay treble Da- 
mages, and forfeit 10 J. Sheriffs are not to grant 
Warrants for Arreſts before they have in their Cu- 
ody the Writs upon which ſuch Warrants ought 
0 iffue, on the Penalty of 101. and Damages, and 
to pay 2 Fine to the King. Stat. 8 Eliz, c. 2. 43 
Elia, c. 5. And if a Bailiff arreſt a Man without 
Warrant from the Sheriff, though he afterwards re- 


ceive 2 Warrant, it is falſe Impriſonment. Dyer 


en n l 
by out, the Sheriff may make a Warrant to his Of- 
ficer to execute it before it is delivered to him. 
2 Liutw. 1283. | 88 


_  . ' The King's Writ, as the King hath the Execution 
#1 of the Laws, is generally the proper Authority 
for the Arreſt of a Subject; and without ſuch Au- 
thority, or for unjuſt Vexation, it is reaſonable a 

; e . ſhould be infliſted on Officers, &c. 

xr reſtraining a .Perſon of his lawfyl Liberty: 

—_ when a Writ is out, it ſhall be intended 

delivered to the Sheriff, before the Arreſt 


to 
2. 


Ay Officer muſt lay hold of a Man, or it will 
pot be a lawful Arreſt, And on an Arreſt a Bailiff 
* . > ought to ſhew bis Warrant, when the Party fub- 
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uin himſelf a the Arg, if Tae 52 54 7 
1 Lill. Abr. 96. | 
By Stat. 12 Geo. 1 6:29. * 2 Debt be under 
10 l. on Proceſs out 01 a ſuperior Court, or un- 
der 40s. in an inferior Court, the Defendaty ſhall 
not be arreſted, but be ſerved with a Copy of 
the Proceſs, &c. And for Debt of 10. ox above, 
Affidavit is to be made of the Sum, on the Back 
of the Writ, for which Bail ſhall be taken, c. 
No Bailiff ſhall demand more than the Law al- 
lows for an Arreſt or Waiting; or carry any Perſon 
arreſted to Ptiſon within twenty-four Hours from 
the Time of the Arreſt, Se. Skat. . a. 


All Writs expreſs Arreſt by the Words 3 
Attachias, for which Reaſon an Officer muſt actu- 
ally lay 'hold of the Perſon. And the late Regu- 
lations by Statute, have been made to give a 
check to the AO Growth of the Profelion 


of the Law, and prevent Oppreſlion. 


Alault. EEE. 


A® SAULT ſignifies a violent Injury 0 to 
2 Man's Perſon ; as where one Man be 
another, &'c. And to "Qarike a Man, though he be 
not hurt with the Blow, or to ftrike at a Perſon, 
although. he be. neither hit nor hurt, hath becn 
held to be an Aſſault. 22 Lib. AN. Pl. 60. - | 
If a Perſon in Anger liſt up, or ſtretch forth his 
Arm, and offer to Trike another; or menace ang 
one with any Staff or Weapon, '&c. it is an A- 
Gult in Law. And where 3 Man Aſſaults a Per- 4 


ſon, and beats or doth him any Manner of . 25 J 3 1 


lence, either with Hand, Foot or Weapon; 1 
throws any thing at him, Dripk in his Face, 


r he is hurt, it is ſuch an Azule f | 15 4 


A 
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3 = Action may be brought, and Damages re- 

3 covered. Comp. Attorn. 133. 

7 But to lay Hands gently upon another, not in 
Anger, is no ood ton of Action of Treſpaſs 
and Aſſault- And a Man may juſtify an Aſſault 

in Defence of himſelf or his Wife, 8 805 Mo- 

ther, Maſter, Oc. Bratt. g E.q. | 


mv Afſaults are a Breach of the Pace; and one great 
5 End of all Laws. is to roſerve the Peace on 
* | . which the Welfare of Society depends. As to In- 
= # juries, a Man's Perſon is cfteemed in Law be- 
Fond his Goods and Poſſeſſions; and our Law holds 
no Damage a ſufficient Remedy for a corporal Inju- 
ry: But it is neceſſary that a Perſon ſhould juſtify 
an Aſſault of another in his own Defence, &c. to 
| nog * A, the 'Jojury intended to 
dim * * 
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Sſignment i is the ſetting over the whole Intereſt 
A a Man hath in a Leaſe or other Thing, un- 
to another Perſon. 

If Tenant for Years aſſigns his Eſtate, no Con- 
ſideration is neceſlary ; 7 ſome Confideration 
muſt be given in her Caſes. 1 Mod. Rep. 263. 
An Aſſignee of Lands, if not named in a Condi- 
tion, may pay the Money: But he ſhall receive no 
Money, if he be not named. 1 Inſt. 215. 
2 A Landlord receives Rent of A B. Aſſignee of 
C. D. his Tenant; and A. B. finding the Rent 
of the Houſe too great, aſſigns to John Doe; the 
+ Landlord Who accepted of the firſt Aſſignee, as 
+ -*,. Tenant by receiving.the Rent, ſhall not after the 
3 Aſſigument ſue 4. for any more Rent; ſor he 
2 3 · admits of one Aſſignee, admits of twenty. 


„ Attorn. 491. 
" No 


4 
+. 25 
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No Conſideration is * in ao, : of Fo 
Leaſes, becauſe the Tenure: is ſubject to Payment 
of Rent, which is in itſelf a Conſideration, An 
Aſſignet may pay Money on a Condition, to ſave 
the Forfeiture of the Land, S, And as to ad- 
mitring Aſſignees, the r Eſtate, Sr. is 


preſent Aſſignees 


50 gone, and therefi ore t 
wan liable, 2 


- 


| Attainder. 


* | 
Ttainder is, When a Man bath committed 
Treaſon or Felony, and being convicted 
thereof, Judgment hath paſſed upon him. And 
where one is Attainted by Judgment, for Offences 
puniſhable by Death, he is dead in LAW 1 Inſt. 
390. 3 Inſt. 12. 

By Statute, no Perſon is to be tried or attalnged> 
of High Treaſon, whereby Corruption of Blood, 
may be made, but by the Oaths of two lawful; 
Witneſſes ; unleſs the Party confeſs, ſtand Mute, 
c. But a Perſon may be outlawed, and thereby 
attainted, if he does not come in . be tried; 
and he may be attainted *. Act of Parliament. | 
Stat. 7 W. 3-c cap. 3. e g 

Tbe ſuſtice of theſe Atrainders hath been found 
Fault Wirth by ſome Perſons, but with little Rea- 
ſon, if we rightly conſider their Nature, and the 
great Security they are to the Government.) g 


* 
hk , 


Where Criminals are attainted fl fon, two 
Witneſſes are required, to make t cer 
tain ; but if they confeſs, Which is a Foc: Cha- - 
vidion, or ſtand mute, which ſtrongly im lies 
Guilt, it is otherwiſe. As to Attaints on Ourla 
ries, if an Offender flies, it is as it were Circums. 
ſtantial Evidence of his Crime. And certainly, _ 
the Parliament, which makes Laws for puniſh ing* 


* 


. 


u A Students n 


all Offenders, and all Crimes, may well enaQ Sta- 
tures to attaĩnt particular Criminals, where their 
Guilt is apparent, in extraordinary Caſes, that 
-- they could not foreſee would ever happen. | 


| Averment. 


N Averment is an Offer to juſtify a Plea or 
A other Thing; as the general Averment of 
every Plea, containing Matter affirmative, is to 
conclude with hoc paratus eſt verificare, Oc. 

That which appears plainly to the Court, ought 
not to be averred : And Pleas meerly in the Negative, 


are not to be averred. Nor ſhall Averment ad- 


mitred againſt. Preſumption in Law; as where 
Rent being 'many Years behind, the Lord makes 


an Acquittance for the laſt that is due, which ac- 


uits the Whole; where a Woman is with Child, 
her Husband is within the four Seas, which 
makes the Child legitimate ; where a Man flieth 
for Felony, which ſuppoſes him guilty, and incurs 
a Forfeiture of Goods, altho' he be acquitted, be 


Co. Inft. 373. 1 Lill. 156. 


' Becauſe a Matter appears of it ſelf, it is needleſs to 
aver it: Negative Pleas cannot be proved; — 
fore it is in vain to aver them. And Preſum 


in Law, is always ſo reaſonably grounded, t ir 
I to Proof to was ns." 2 
; 75 55 8 _ 
Mas LS 1 | 1 : _ 
3 Ke! Banihment. 


I Aniſhment is a Kind of Civil Death, inflicted 
4 on an Offender by Law, for ſome Crime com- 
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Dy, The-Reaſon of the Las. 1s 
No Man ſhall be baniſhed his Country but by 
Authority of Parliament; or in Caſe of Abjurati- 
on for Felony, by the ancient Common Law, Cc. 
And none is to be baniſhed, or in any Sort de- 
ſtroyed, but by Judgment of his Peers, or accor- 
ding to Law, by Magna Charta, 9 H. 3. c. 29. 
3 Inſt. 115. 3 7 

Here the Wiſdom and Juſtice of our Law hach pro- 

vided, that the heavy Puniſhment of Baniſhmeat 

| hall not be impos'd bur by Judgment of our Re- 

reſentatives in Parliament, by Judgment of our 
Peers or Equals, or of the Law. 


Bargain and Sale. 


AMP and Sale is a Deed or Conveyance, 
= - whereby the Property of Lands or Goods is, 
for valuable Conſideration, granted from one Man 
to another. And where any Freehold is to paſs 
the Deed is to be inrolled in fix Months, &c. But 
Bargains and Sales of Leaſes for Years or Goods, 
need no Inrollment ; though they muſt have Livery 
and Seiſin, which the Bargain and Sale of a Free- 
hold needs not, for it paſles the Freehold of the 
3 without it. 11 Co. Rep. 25. Stat. 27 Hen. 
If Bargain and Sale be made by one who is not 

in Poſſeſſion, nor receives the Rent, it is not good 
without Livery; and where another Perſon is in 
Poſſeſſion, the Bargainor is to enter and deliver 
the Deed on the Ground, Oc. 1 Lill. Abr. 209. 


1 
"<4 
- 


Inrollment of Deeds of Bargain and Sale is a Pub-. 
lick act, equal to Livery and Seilin chere | Þ 
Wherefore it is made by Statute to anſwer it ; - © 
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2 
: was. 1 4-1 Title 4 $ 


1 


0 2 a 4 ; 
= " "oo "4 " 8 * b ita * N * 9 0 3 , » 418 N 
3% DG * 18 has 8 * * - <a r : 9 1 * ö * O 5 13 1 N *. 
A ASE: F a * F 3 * e 
9 * 1 5 ae W b R , * 2 : W -YF 1 5 
, = n . "pe — E * * 4 i = 8 ” n 3 R «x 4 N 
— 1 4 \ s. ti * ** & oa” £ * 4 Bn] 1 * = 
4% . „ 5 — 5 ' 78 Fo LE 3 * . « 4 
8 © 0-4 - * . = FRE *. 3 93 . * . 0 N x 2 2 
"Y 2 \ 4 * % ** k : 8 
N £ 4% 


A 1 
"of 


wy 1 


16 The Student's Companlon: 
Title. But Poſſeſſion is required as a Foundation, 
where the Poſſeſſion is to be conveyed by Law to 
another. 4 


— 


AR ſignifies a Deſtfuction for ever, or ta- 
5 king away for a Time, the Action of a Man 
tbat hath Right. It is a Plea in Bar to a perſonal 
Action, to ſay, that the Plaintiff did formerly bring 
an Action for the ſame Matter, and did recover 
againſt the Defendant, and therefore he prays the 
Judgment of the Court, whether he ſhall be per- 
mitted to proceed in his ſecond Action. Terms de 
ps FM be barred by Plea to the Writ, he may 
have the ſame Writ again; if by Plea to the Ac- 
tion of the Writ, he may have his Right Action: 
Ik the Plea be to the Action itſelf, and the Plaintiff 
de barred by Judgment, Verdict, &c. in Perſo- 
nal Actions, it is a Bar for ever; but in Real 
Actions, he ſhall have a Writ of an higher Nature, 
_ - and try the ſame Right again. 6 Co. 7. 
Recovery or Bar in an Action upon the Caſe, is 
2 a good Bar in an Action of Debt brought upon the 
| fame Contract; and Recovery in Debt is a good 


"BY Bar to an Action on the Caſe, 4 Rep. 94. 
4 % I | 8 proſecaring Perſonal Actions, the Plaintiff can- 
not have Action of a higher Nature, but is to 

1 bring Error or Attaint; for theſe Actions are nu- 


. meerous, and e for ſmall Matters: But 
r Adtion of & higher Nature may be had in Real 
_ | Actions; becauſe they concern the Inheritance. 
And, as to Action upon the Caſe being a Bar to 

: - WM *. + » __ Debt, it is reaſonable; becauſe in ſuch Action the 
+ | Plainriff ſhall not only recover Damages, but 
mme whole Debt; and one Debt or Duty is not 
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or, The Reaſon of the Law: 17 


Baron and feme. 


41 and Feme are Terms in the Law for 
Husband and Wife ; and Husband and Wife 
are bur one Perſon in Law. 4B | 
At Common Law, a Man during the Cover- 
ture, could neither in Poſſeſſion, Reverſion, or Re- 
maiader, limit an Eſtate to his Wife; but by Stat. 
27 H. 8. a Perſon may covenant with others to 
ſtand ſeiſed to the Uſe of his Wife, or make any 
other Conveyance to her Uſe; but he may not 
covenant with his Wife to ſtand ſeiſed to her Uſe, 
for they are one Perſon in Law. But tho' a Man 
may not grant Lands, yet he may deviſe Lands to 
his Wife. Co. Lit. 112 
By Marriage with a Woman, the Man is intitled 
to all her Elate, and ſeiſed and poſſeſſed ed” 
in her Right: But then he is liable for her Debts, 
Which likewiſe become his; tho' after the Death 
of the Wife, the Husband is not liable. A Wife 
ſhall not be ſued for the Husband's Debts. Action 
of Debt lies againſt the Husband for Goods deli- 
vered or fold! to the Wiie; but the Wife may not 
make any Contract, without Conſent of the Huſ- 
band, except it be for neceſſary Apparel, Goods for © 
her Family, c. 2 Co. Inſt. 713. Noy's Max. 19. 
A Husband is not to alien the Wife's Lands, 
but by Fine wherein ſhe joins. And if the Huf: 
band conveys away her Land, ſhe may recover ** 
aſter his Death by Cui in vita. A Wife may not SY 
bring. any Action for wrong to her, Cc. without 
her Husband, who is to join therein; and when _ 
; on 25 in any ny De is to de laid ; 
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18 Ede Student's Companion: 
City as a ſole Merchant, may ſue and be ſued as 
a Feme Sole. And for any Injury done to the 
Husband, in depriving him of the Converſation - 
and Service of his Wife, he alone may Ws an 


Action: So for taking any Thing from the Wifi 


3s he hath the Property; and for a Promiſe or 
Perſonal Duty to the Wife, Cc. 2 Cro. 538. 1 Lill. 
227. 1 Salk. Rep. 114. | 23 
A Man muſt anſwer for the Treſpaſſes of his 
Wife; and if a Feme Covert ſlander any Perſon, 
the Husband and Wiſe muſt be ſued for it. Style's 
Rep. 113. But for her own Offence, a Wife may 
be indictsd without her Husband, and be fined, 
nn 
3 By Con junction in Matrimony, Husband and Wife 
become one Fleſh, and one cannot ſuffer without 
the other: As they are one Perſon in Law, a Man 
may not grant Lands to her, for he cannot do an 


* Ac to himſelf; bur a Deviſe may be made by a 


Man to his Wife, | becauſe che Deviſe doth not 
take Effect till after his Death, when they are 


Fa 2 Eſtate of his Wife, as a Confiderarion for' her 


- 4 * *, I 


Mliaintenance, and is to be unſwerable'for her 
Debts, as be is poſſeſſed of her Effects, which 
mould ſariefy them; but this muſt be, in her 


fe- time, for both are to be ſued, and after her 
Death his Relation to her ceaſes. Goods for a 


Man's Family the Wife may contralt for, betauſe 
they are preſumed to come to the Uſe of the Huſ- 


+ "band, 57 Fine only, which i. an Ad upon Re- 


© Cord, a married Woman may convey away her 
on Lands; and therefore ſhe muſt join therein: 
And Wrongs and Injuries to the Wife are Wrongs 
to the Husband, ſo that they muſt Join in Acions; 
© © bur for particular Injuries, and where che Huſ- 
band hath the Property, it is reaſonable it ſhould 
de otherwiſe. Ry” TUO.” 
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A married Woman cannot. be produced as an 
Evidence for or againſt her Husband, unleſs it be 
in Critimal Caſes; ſuch as Treaſon, ec. wherein 
her Evidence ſpall be admitted 2 hin. Co. 


Li. 


1 s . 


This ne Ga their ER one: Perſon i in Low, 
and for that they would be Witneſſes) in their 
- own Cauſe; but in Treaſon ſhe may he a Wir- 
"neſs: againſt him, in the Safety the State, 
which is always 2 

ä ry l 62 4. ö 4 


of kHusband bath Powgr,over his Wike $ Perſon, 4 , 4 
and by the Common Law may give her. reaſonable 
e Correction. Dali. 284. 


As the Hudband is the Head of the Wife; and the 
owes him Obedience, 5 I 


| Baſtards, 


| Abs is one that is born out of of lende: By 
And he ſhall not inherit, or be Heir to aàny 
one; 1 be can have no Heir but of his own Bo- 
ay. / 243. 4 
I a Child a depdingh on a Wand by N mn 
that marries her aſter the Birth of che Child, yer 
it is in Judgment of Law a Baſtard. If a Man or 
Woman matry a ſecond Wife or Husband, the 
firſt being living, and have Iſſue by ſuch ſecopd - | 
«Wife. or Husband, the Iſſue is a Baſtard. But if 
a Man makes a Wife, who is great with Child by ' £ 
another, who was not her Husband, it ſhall be ad- 
judged his Child: And if a Woman elope mn 
Stranger, and hath a Child by him, her Hysbapd 
13 n 9 and W of -- 


The Student s Companion: 


getting Children, this Child ſhall be legitimate. 

1 Inſt. 244. 1 Roll. Abr. 358. m 
Before the Statute 2 & 3 Ed. 6. cap. 21. one 

was accounted a Baſtard, Quia filius Saen 


Where a Perſon is born out of Marriage, the Fa- 
ther is not known by the Law; and conſequent- 
ly he ſhall not have the Capacities by Law, -as a 
Child of one that is. As he is no Man's Iſſue, he 
is no Man's Heir; and he can have no Heir but of 
his own Body, becauſe of the Uncertainty, who | 
is related to him. Marriage after Birth will not 
legitimate a Child, for — Birth was unlawful. 
And Children begot in ſecond Marriage (che firſt 
_ ſubſiſting) are unlawful, as the tins is ſuch, 
But all Children begotten in Jawful Marriage, 


are ſu d lawful, becauſe of the Marria 
Vows, rg the ſtrong Tnre of (he Hutband's 
converſing with bis Wife. ö 5 


Blood coꝛrupted. 


N High Dee, the Offender ſhall forfeit to 

the King all his Lands, Tenements and Here- 

8 which he had at the Time of the 

Treaſon committed, or afterwards, the Right of 

ll others ſaved ; and all his Goods and Chattels, 

ka 45. And his Blood ſhall be corrupted by be- 

coming Baſe as to his Birth, and his Children ſball 

not inherit to him, or any of his Anceſtors, But col- 

lateral Blood may inherit, though the lineal Blood 
cannot. 1 Inſt. 8. 3 Infl 12. 

The Blood — be reſtored but by A8 of 
Parliament; or reverſing the Attainder by. Writ of 
Error, with the King's Conſent. The vg, er j 
reſtore the Party or his Heirs, as to; his 
and the Blood as to all Iſſue begotten after 2 | 
_ tainder ; but not before. 3 Inſt. 240% 
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Oi, The Reaſon of the Laly, 27 
Reſtitutions by Parliament are ſome of Blood 
on y; ſome of Blood, Honour, Inheritance, Oc. 


The Sons of Traitors are barred from the Inheri- 
tance of their Anceſtors, that their Fathers In- 
famy may always atrend them, and derer them 

from thoſe Crimes to which they are preſumed ro 
de prone by Nature. And when a Man docs an 

Adt unworthily, which debaſes himſelf, his Blood, 

the principal Part of him is debaſed ; and where 
the large Channel of a River is foul, the ſmall. 
Streams from it, muſt of courſe be 1 
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Ribery is a high is -Offence, where a Perſon in 
LD 2 judicial Place, takes any Gift, Reward or 
Brocage, for doing his Office, but of the King 
anne, 25 r 

But taken largely it fignifies the receiving or 
offering any undue Reward, to or by any Perſon 


in the Adminiſtration of Publick Juſtice, whether 


Judge, Officer, &c. to act contrary to his Duty. 
And ſometimes it figoifigch the taking or giving a 
Reward for a Publick Office. 3 Inſt. 149. 
The Puniſhment of Bribery in Judicial or Mi- 
niſteral Officers, is Fine and Imptiſonment. And 


| lde Servants may be puniſhed for receiving . 


ribes. By a late Act, Bribery in the EleRion of 
Members of Parliament, is ſeverely: puniltited;” the © 
Electors taking Money, Cc. incurring a Penaltef 
500 J. and Diſability to. hold any Office or Frabe iſe, © 
wy = P | : * IE, 
is great; 
for where Bribery takes Place, Rightand Juſtice 
dora R al than Bribery and 
| ö 5 Corrup : 


A Bribe of Money, though mall, the Faulz: 


_— 


ent . einen 


Corruption ; _ which Reaſon the Laws of Ev 
land, on this Head, have been n 25 
| and indulgent. 


Burglary. 


8 is $a a Perſon in the Ni ht, 
Breaketh and Entereth into the Manſion- 
Houſe of znother, to the Intent to commit ſome 
Felony there, whether the Felonious Intent be ex- 
ecuted or not. 
If a Servant in the Night · time draws the Latch 
of his Maſter's Chamber-Door, and enters it with 
an. Intention to Rob or Murder him, tis Burgla- 
ry.; and if a Servant in a Houſe open the Door 
or Window, and the Robber enters and ſteals, it 
is e , in the Stranger, and Robbery in the 
Servant. If Thieves come with Intent to Rob a 
Perſon, ed  Gndingthe, Door lock'd, pretend they 
1 to ſpeal ak with him, whereupon a Servant opens 
Door in the Night, apd tbey come in and 
* the Houſe, this is Burglary, without an aua! 
. of ſuch Houſe. H. P. C. 80. 3 Inſt. 64. 
» Keh 62 
1 ue 2. "partes. be the tis of a Key, enters 
2 Houſe, or comes Chimney in the Night- 
time, 2 rob, x ca are, Bbrglary : And the ſetting 
a, Foot. over a 'kreſhold, is an Entry, where a 
Nor is . s 3 Toft. 64. Kel, 42, 
Ita be, within the Houſe, and ſteal 
Wo in = be te and then open the Houſe on 
" Ince © to carry them away, © bis 3 
oe 1 RF, 1, #8 
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Ga A8 * this Crime. As u Carvier hath the whe 
Charge 


fe 87, "IS JJ 
O The Neaſon ok the La. 23 

. 3s; bighly, Crimina des, as Bur gary is per- 
n he . 31 110 Bd Terror it 
de to the Perſons robhe r „adds to the Crime. 
And all Entries 1 into ny ire uplawfu), where 
Th 0 the Intention is unlawful. The opening of Doors 
for a diſhoneſt Purpoſe, is Criminal in the Eye 

of the Law ;. becauſe no NN — is 


juſtifiable by Law. 


"IC ; 4 5 
10 A 34 J Tx 
Carriers. "Id » . * 


T. a Carrier hath Goods delivered to, bi to 
carry to a certain Place, and he imbezils them, 


he is not Guilty of Felony; but if the Carrier does 


not carry the Goods to the Place agreed, or does, 
and then takes them, with an Intention of fteal- 
ing them; or if he opens the Pack, and takes 
away Part of the Goods he i#char banged: rg he is, 
in eit her of theſe Caſes, Guilty of elony. 3 Inſt, - 
„ 
M's Common Carrier, having the bange and 
arriage of Goods, 18 anſwera for 2 ſame, or 


£ Value, to the Owner. Co. Lit. 78. , Apgiif a 
Man delivers a Box to a Carrier, wherein is 2 
large Sum of Money, and tells him it is fd with 


— _ ſuch Goods, if the Carrier is.robb'd he 
y the whole; unleſs the be 2 N Ac- 7 

5 12 1 Roll. 338. «2925 +1 

But an Acceptance, provided Wee pak 

of Money, Oc. may excule. gy Corrie. 


By the Delivery of "Goods to (0.4 Cat der 
the Poſſeſſion of dbem lawfally, ſo, 
Imbezilment is not Felgny ; but there mut 8 

an Intent of Theft, manifeſted in ſome Act, to. 
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. anſwerab'e ; and for that otherwiſe feig) 
Robberies and Accidents might be pleaded: «1 


1 he implicitly undertaketh the ſafe Delivery of e 
44 OL his Hire. „ 


* _ F | 
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Hance-medley ſigniſies the caſual Killing oh 

Man, not Fu the Killer's Fault, though 

without eyil Intent: And is where a Perſon is * 1 , 

ing 2 lawful Act, and another is killed by Chance 

._ thateby. 

If a Perſon caſts a 80506 1 in a Highway, which 

accidentally hits a Man whereof be dies-; or 

ſhoots an. Arrow, &c. and a Perſon that paſſeth 

by is killed therewith ; or if a Workman in throw- 

down Rubbiſh from a Houſe, after Warning to 

Care, kills a Man; or a Schoolmafter i in cor- 

Ang his Scholar, a Maſter his Servant, or an Of. 

ficer in whipping a Criminal, in a reaſonable Man- 

ner, happens to occaſion his Death, it is Chance- 

medley andyMiſadventure. 3 Co. Inf 38 | 
And in Chance-medley the Offender is liable to 

Forſeiture of Goods; but he hath a Pardon of 


Wa Stat. 6 Ed. 1. f 


Aceidents that ariſe from lawful ABions, though ſa 
Katal as extending to Death, are in a great Mea- 
ſure excuſed by our Law, which reſtrains no 
2 * Actions that are lawful; be the Conſequence hap- 
peeing thereon what it will: But where there 1s 
Loft of a Subject, it is reaſonable ſome Penalty 
ſhould be incurr'd by the Aggreſſor, to make Men 
more cautious and cireumſpe@ in thoſe law- 
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Chaſtely, 
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X * FF 4%) Chattels, . 
Mels comprehend all Goods, moveable and uf 
-> A_,_immoveable; except ſuch as are in Nature of 
| Freehold: They are either Real or Perſonal; Real, 
ſuch as appertain not to the Perſon, but concern = 
the Reality, Lands and Tenements, Cc. as a Box =_ 
witheCharters of Lands, a Leaſe or Rent for a x 
Term of Years, Corn cut and growing, Graſs I 
cut and ſevered, Trees cut, &c. © Chattels Perſonal 
are called ſo, becauſe they belong immediately _ 
to the Perſon; as a Horſe, Cattle, Money, Plate, . = 
Houſhold-Goods, . But Land, Trees growing, 
Deeds concerning Freehold, are not comprehended 
under the Word Chattels: Nor is Money in 
Striftneſs to be accounted Goods or Chattels. 
1 Inſt. 118, Kitch 32. 5 7: yjor 
All Goods and Chattels the Law appoints to the 
Exeeutors of a Perſon deceaſed. e 


There is a Diverſity of Goods and Chattels; but 
Deeds are not properly ſuch ; nor is Money ſtrict- .Y 
ly fo, . becauſe it is not of it felf valuable, tho* | _ © X 
it purchaſes every Thing in Life, All Chattels., 
belong to the Executor, and not to the Heir, be. 
cauſe the Executor is liable for the Teſtaror's' © 
Debts; and Goods and Chattels are not of ſo high 4 


2 Nature as Land, which belongs to the Heir. +" 
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Choſe in Iction. «+ e $8 
| A 1 | i 2 | ; . | % | 4 ; 4 
5 HOSE in Add ion is a Thing incorporeal, 1 3 
undes Right: And when a Manhach Cs 
of, or may bring an Action for ſome Duty, as ſor Þ} 
Debt upon Bond, or for Rent, on Covenant, Tre˖ . 
: wal # paſs | 1 | | 
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paſs for Goods taken away, c. as FEY are 
3 Things whereof a Perſon is not poſſeſſed, but is 
put to his Action for Recovery of them, they are 
therefore called Choſes in Action. And a Choſe in 

Ackion catmot be. granted or transferred ever "fo 

another; nor can it be N f N Co. ws 


1 8 75. x Eill, 20. 
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abe Rights and Things in Aden, . not rransfte- 
able over; not only becauſe the Perſons 
„ e hays want the Po 2 and by Reaſon of che 
Unceriainty as to; their Recovery, but becauſe the 
Sranting them over to others might * Main- 
tenanee and * oy 


Claims. 


cate” is a \ Challenge of ieren in any 
Thing that is in the Poſſeſſion of another, or 


which is out of a Man's own. 

Regularly continual Claim, made and repeated: 
yearly, ſo as to be within a Year and Day before 
the Death of him that hath the Land; &. cannot 
; be made of Lands, but where he that 
makes the Claim hath preſent Right or Title to 

enter; and yet in fome Caſes, where a Man is 

Without any other Remedy, (as in Caſe of Re- 
verſions, &c.) a Claim may be made by him 
that hath Right, and cannot enter to take the 
* Co. Lit. 250. 

When a Man for Fear of 3 or . Cor- 

ral Injury, dares not make an actual Entry into 
132 he may approach as near thereunto as he 
dares, and claim the Land; and this Claim doth 

- veſt the Poſſeſſion and Seifin in him, as if he had 
made an actual Entry into the ſame. 1 Inſt. 53. 


* D1;The: Re t nee 2 


# But every Doubt ar Fear is not call ent; for ic 
muſt concern the Safety of a. Man 'S' Rerſon,- anch not 
of his Houſe, or Goods, Ce. And it mult not be. 
1 vain Fear. | The Party making 2 Claim may 
thereby avoid Diſcents of Lands, " Dilleiſins, Fc. 
And ſave his Title, which otberwit ou A loft, 


& Co. Inſt. 250. 


 Right'is the Fbuhdatiot of made and' FM 
Claim of Lands is not generally good, but where — 
there is a Right of Entry; but in extraordinary , ** 
Caſes, when a Man hath no other Means to have 
— — done him, he may vary from this Rule. 
anger to a Man's Perſon, in making of Claims, 
is greater than to his Goods: The Fear of — 71 

ing Houſes, or taking away Goods, a ſy 

_ cient Cauſes to forbear an Entry wy laim; 

cauſe the ſame may be recovered again, or Da- 
mages to the Value, which a Man's Life, if loft; 
cannot. Bur the Fear muſt he ſuch as a Conſtane 
a Man would dread; as if the Adverſe Party lie in 
wait with, Weapons, De. Claim made to Land, 1 
which a Man dares not enter, amounts to' an —_ 
Try! in Law; betaulſe it is doing as A as 4 4 
Man can do with Ne and the e 6 1 
it is unlawful. 1 


There is a Time limited fon Claims, ce. of Ii. i- 
tles to Land. As Seiſin in a Writ of Right ſhall pe 
within fixty Years before the Teſte of the ſame* 
Writ. Writs of Formedon are to be brought within 
twenty Years after Title accrued; and Entry to be 
made in the ſame Time, And where a Fine paſſes 
of Lands, thoſe as are not Parties or Privies, argto © 

Enter and Claim within five Years, or be — co 
And the like Time have Infants after they are of 
Age, Madmen after. cured, Feme Coverts after 
Death of their Husbands, Prifoners after —_ | 
nan, Cc. Stat. 1 R. 2. * Kc. 3 5 
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It is fitting a Time ſhould be limited for Claims, if 
it were only for the better Clearing up of Rights; 
and that this Time ſhould be ſhorter as to Fines, 

than in Common Caſes. Infants and erg 


, 8 
— * 


being (one thro Want of Years, and the other 
Memory) void of Diſcretion; and Feme Coverts 
and Priſoners, by Reaſon of their SubjeQion to 
_ others, incapable of acting, tis but reaſonable 
their Time limited ſhould extend till thoſe Impe- 
diments are removed. i PIER 


JOIN is a Word collective, containing in it all 
Manner of Species of our Money. And this 
is one of the Royal Prerogatives belonging to eve- 


* 


* 


ry Sovereign Prince, that he alone in his own Do- 
minions may order the Coinage of Money: But the 
Coin of one King is not current in the Kingdom 
of another, unleſs it be at a Lofs; though our 
King may make any Foreign Coin lawful Money of 
Eng/and by his Royal Proclamation. Terms de 
Ley 136. Crompt. Jur. 220. 


Coins of Gold and Silver are to paſs notwith- 
landing ſome of them are cracked or worn; but 

not if they are clipt. 19 H. 7. c. 5. Any Perſon 

may break or deface Pieces of Silver Money, ſu- 
ed to be counterfeit, or diminiſh'd otherwiſe 
than by Wearing; but if they appear to be good 

2 Cain, he ſhall nd to the Loſs, OO Stat. 9 . 

10 Vz. c. 21. FF 

In the Receiving of Money, after a Perſon has 

accepted it in Payment from another, and put it in 
bis Purſe, he ſhall not then take Exception to it as 
counterfeit Coin, though he preſently * the 
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Dy, The Reaſon ok the Law 0 29 1 4 
ſame. A Payment of a Sum of Money in Farthings, © | 


is no good Fayment. 2 Co. Juſt. 377. 


By A& of Parliament, or the King's Proclamation, 
Fiesch, Spaniſh, or other Coin may be made lawful 
and current; and not otherwiſe, any more than a 
Foreign Perſon may be naturalized, or made De- 
nizen without ſuch Authority, The Wearing of _ 
| Coin is no Objection thereto, becauſe it is made 
for Circulation, which muſt of Conſequence wear + 
It: But counterfeit Coin is unlawful, and ger, ©» TI” 
- deftroy'd. The Time for a Perſon to except to M- 
ney, is before it is put in his Purſe; atterwards It 
is too late, for there may be Fraud and Deceit 
© Farthings ſeem not to be lawful Coin, only Gold 
and Silver. = | Ny > 


Conditions of Bonds, dec. 


A Condition of a Bond is for the Payment of 
A Money, or doing ſome other Act, and is De- 
clarative of the Thing to be paid and performd. 
Theſe Conditions muſt be to do Things lawful = 
and poſſible; for when the Matter or Thing to be 
done by the Condition, is unlawful or impoſſible, | 
the Condition is void. If a Thing be poſſible at 
the Time of making the Bond, and afterwards be- 
comes impoſſible by tbe Act of God, of the Law, 
or the Obligee, it is become void. 10 Rep. 1 20. 
. 3 
Where no Time is appointed in the Condition 
.of a Bond, for Payment of Money, it is a Debe _ 
_ preſently; but ſometimes the Judges have made 4 
2 Diſcretionary Appointment of Time ſuiting Con= Þ 
venience, with Regard to Diſtance of Place, and 
the Time wherein the Thing may be performed. 
H a Condition be to make Payment on the 3gth _ 
Cn ng e 7 . 5 


* 

1 1 
-— 
= 
be” ff 
_— 

"0 


„ "= n , 
* ol." a * 
1 3 
* 
* 
4 


80 de Student's Companion: 
=: of Frbruary, the Money ſhall be Þreſently paid, 


1 Joſt 2064. «+, | 
If an Act be to be done, by an Obligation, at 

a certain Place; as to go to Rome, &c. and the 
Obligor is to do the ſole Act, without Limitation 
of Time, he hath Time during Life to perform it; 
hut where the Concurrence of the Obligee is ne- 
ceſlary with the Obligor, it may be haftened by 
Requeſt. When no Place is mentioned for Pay- 
ment of Money in a Bond, the Obligor is to find 
Gut the Perſon of the Obligee, wherever he is, if 
he be in England, and Tender the Money. 1 Koll. 


In Caſe an Obligation be made for Payment of 


Money at ſeveral Days, the Obligation is not for- 
feited, nor can the Obligor be ſued, until all the 


% - ; 


Days are paſt. Co. Litt. 292. 


- -'Things. unlawful! and impoſſible to be done, are in 
their Nature void; for no Law can uphold any 
Thing unlawful, nor compel any one to do what 
is impoſſible. The Appointing no Time for Pay- 
ment of Money, makes it an immediate Debt, the 
Debt being acknowledged by the Bond; and if 
there be no ſuch Day as the Day appointed, it is 
the ſame Thing ; for ſome Time muft be obſerved. 
It is reaſonable a Man ſhould have Time for a 
| pn, Duty, which may be hinder'd by Sick- 
naeſs, Sc. The Obligor is to find out the Obligee, 
where no Place is mentioned; becauſe to him the 
Payment is to be made. An Obligation for Pay- 
ment at ſeveral Days. is not forfeit till all | 
Days are paſt, for the Obligation is to be recover d, 
which is not due till the laſt Day; and @ Bond is 
entire, and cannot be ſued above once. 


4 


If a Feoffment be made upon Condition, that if 
the Feoffor pay à certain Sum of Money to the 
Feoffee, then it ſhall be lawful for the Feoffor, &c. 
10 2 
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ro enter; | here no Time being appointed, the Feof- | 
for hath Time during Life; ſo that, here is a Di- 
verſity between a Condition of an Obligation, and 
a Condition of A Feoffment. But if one make a 
Feoffment in Fee upon Condition, that the Feoffee 
ſhall infeoff a Stranger, and no Time is limited, ian 
this Caſe the Feoffee ſhall not haye Time, during 
Life, to make the Feoffment. Co. Lit. 208. | 
| A Conditionof a Bond is more'Scri@ ard Pena ß 
a2 Condition in any other Deed: But in a IT 
ment, where a Stranger is to be enfsoffed, it Mkt. 
be done in convenient Time, that the Feoſfor may- 
not take the Profits to his own Uſe. N 


* 
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- - - Conſiderations. 


 FNOnlideration. is the material Cauſe of all Con- 
( tracts,” without which no Contract binds. It 
is either Expreſſed or Implied; Expreſſed, as if a 
Man 8 to give five Pounds for at Horſe; Im- 
plied, when the Law inforces a Conſideration, as if 
-a Man come into an Inn, and there ſtay ſome Time 
taking Meat and Lodging for himſelf and his Horſe, 
the Law preſumes he intends to pay ſor both, tho? 
there be no expreſs Contract for it; and if he Diſ- 
charge not the Houſe, the Hoſt may ſtay his Horſe. 
Co. Lite. Dyer 30. 119 1 
A Bargain and Sale can never be without a Va- 
luable Conſideration: If Lands are granted to a 
Man by Deed, and no Conſideration is expreſſed, 
it ſhall be intended by Law in Truſt for the Gran- 
tor. Where a Man makes a Feoffment in Fee, 
vithout valuable Conſideration, to divers Uſes, ſo 
much of the Uſe as he diſpoſeth not, is in him. 
If a Feoffment be made to ſuperſtitious Uſes, the 
Uſes are void, but the — remains good ; 


„ 18 


. 


r* 271 
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and the Feoffees ſhall ſtand ſeiſed to the Uſe of 
the Feoffor and his Heirs: But if the Feoffor reſerve 
1 d. Rent, or receives from the Feoffees 1 d. Conſi- 
deration, the Feoffees ſhall be ſeiſed to the Uſe 
of themſelves and their Heirs. 1 Co. Rep. 176. 
2 Co. Rep. 24. 5 | 
A Uſe cannot be raiſed by Bargain and Sale upon 
3 n general Conſideration, as for divers good Conſide- 
©, tations, Cc. for it appears not that the Bargainor 
bad quid pro quo. But natural Love, Affection, 
Blood, Oc. are good Conſiderations, to raiſe Uſes 
to a Man's Family. 1 Co. 176. 7 Rep. 40. 


There is a Quid pro quo in Contracts, and a Sale 
may not be without a Conſideration; becauſe a 
Recompence is to be made. Without a Recom- 

ce and Conſideration, it cannot be intended a 
Man would part with his Land to a Stranger: 
Therefore, where there is no ſuch Recompence 
or Confideration, the Deed ſhall be to a Man's 
own Uſe. Superſtitious Uſes are deſtroyed by 
Stat. 23 H. 8. And nothing operates upon a general 
Conſideration in a Bargain and Sale; but Natural 
Love, Affection, Sc. are good Confiderations to 
 Taiſe Uſes to a Man's Fami ; becauſe a Man is 
bound by Nature to provide for it; and what he 

does, is not by Way of Sale, but Gift. 


1 Contracts. 


Contract is a Covenant or Agreement between 


4 
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two, upon a lawful Conſideration, - © 

Every Contract Executory, imports in itſelf an 
4. Aſſumpfit ; for when one agrees to pay Money, or 
4 deliver any Thing, he doth thereby aſſume and pro- 


miſe to pay or deliver it; and therefore, when one 
ſells any Goods to another, and agrees to deliver 
them at a Day to come, and the other, in Conſide- 
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ration thereof, a agrees to pay ſo 3 Money at ſuch 
a Day; in this Caſe both the Parties may have an 
Action of Debt, or Action upon the Caſe * on Aſ- 
ſumpfir. 4 Rep. 94+ Dyer 30. 293. 


If a Man affirms a Thing ſold is of ſuch a "Via, | 


it will bear no Action; but if he actually warrants 


it, it will bear an AQioh. : If one warrants any 4 
Thivg ſold after the Time of the Sale, it is not 


good; for it muſt be made at the Time of the 


Sale to be Binding, being Bare of the: Contract: | 


1 Roll. Abr. 97. 


Where a Horſe, Cc. is- ſold, che Property: by the. 
Contract is in the Buyer immediately ; but the Sel- 


ler may detain the Horſe till he is paid his Money; 
and yet he cannot proſecute for the Money till the 
Horſe is deliver'd to the Buyer, unleſs it be in Caſe 
of the Death of the Horſe; between the Contract 
and Delivery. Nos Max. 88. 

Part of Goods ſold is to be received; ſome Thing 


paid or given in Earneſt, or ſome Memorandum to 


be in Writing, - where Contracts are made for the 

Sale of Goods of 10 l. Value. 29 Car. 2. cz. 
Contracts ad Promiſſes made without Confide- 

. are called Nude Contracts, Oc. and void 
Law. WR: e hag yas Me 


A Wu deep greement + Snpelis as ell 
a reciprocal Aden by idgers Caſe, as an Action 
of Debt; for it includes a Promiſe, and there is 
ſomething due on both Sides: And Warranty 

gives Confidence to the Buyer in the Buying of 
Goods. Things ſold: muſt firſt be deliver'd before 
Action is brought, becauſe the Delivery alters the 
Property, 8 compleats the Contract on the Side 
Go the Seller; till which the Buyer may not be 
d to perform his Part. In Pargains Part 

| of Goods is to be received, or ſome Earpeſt 

a given, o bind the Contract; for the Receiving . 

Pare of the, Goods by the Buyer, gives him as it. 
were Polſethon of, and 8806 him „ 
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34 The Student's Companion: 
as Acceptance of Part af tho Money by the Sel- 
ler, is a Witneſs of the Whole. A naked Pro- 
miſe, Sc. without any Conſideration why i it ſhould 
be made, the Law ſuppoſes ſome Error i in making 
* 5.45 as not to * ee 8 . 
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: Contribution, by 


7 eee is 8 every one pays his Share 
or Part to any Thing: And is in divers Caſes. 
One Parcener performing the whole Suit of Court 
for the reſt, ſnall have Contribution againſt them; 
and one Heir have Contribution againſt another 
Heir, in equal Degree: Alſo one Purchaſer ſhall 
have Contribution againſt another. One Conuſor 
in a Statute being ſued, may have Contribution 
painſt others; ſo where. Execution is ſued, againſt 
+ Heir only. A Tenant in Common ſhall have 
Contribution againſt another for Repairs, &c. and 
where Damages are recovered 4 
perſons in Action againſt the Hundred, for Robbe- 
ry committed, the reſt of the Inhabitants ſhall make 
\ 4 e 3 Co. Rep. . Stat. 27 Eliz. c. 13. 


Unleſs there a an equal Charge vpon Lands and 
" Perſons, where ſeveral are bound to certain Acts, 


lehr, 2 ro noms would not be done; and tis rea ſona- 
2 at as well all Lands as Perſons, ſhould bear 
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Opybola is a "LDH for 2 the Tenant 
' hath nothing to ſhew but the Copy of the 
| Ralls made out by the Steward of the Manor. For 
a5; the Steward enrols, anch makes the Remembrances 


oblalFioeher Things dongaln, the. Lord's Court, ſo 
he 


one or a few. 
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ated by Letters Patent. 
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O2, The Reaſon'of the Lity, 35 
he does alſo of ſuch Tenants as are admitted in the 
Court, to any Lands or Tenements belonging to 
the Manor; and the Tranſcript of this is called the 
Court-Roll, the Copy whereof the Tenant keeps as 
the only Evidence of his Title to his Eſtate; 4 Co. 25. 
A Copyhold is called a Baſe Tenure, the Eſtate 
being held at the Will of the Lord; but tho" a Co- 
pyholder hath (in Judgment of Law) but an Eſtate 
at Will, yet Cuſtom hath ſo eſtabliſned and fixed 
his Eſtate, that it is Deſcendable, and his Heirs ſhall 
inherit it. And therefore his Eſtate is not meerly 
ad voluntatem Domini, but ad voluntatem Domini 


ſecundum conſuetudinem Manerii; ſo as the Cuſtom 
of the Manor is the very Life and Soul of Copyhold 


Eſtates. 4 Rep. 31. Comp. Cop. Sect. 36, 390. 


There is a Copyhold of Inheritance in Fee, and 


Copyhold for Lives; but the Tenure for Liſe is moſt 
uſual at this Day. A Copyhold Eſtate may not be 
transferred otherwiſe than by Surrender. 1 Iuſt. 5 8. 


Copyhold Tenure was anciently Tenure in V7/lenage; 
and theſe Tenants, without Cuſtom, by the Nature 
of their Tenures, are ſubje& to the, Will of the 
Lord, as they are likewiſe if they break their 
. Cuſtoms, which incurs a Forfeiture of them. But 
by Right of Cuſtom, a Copyhold is Inherirable, 
and the Copyholder ſhall hold his Eftate as he 
who hath a Freehold at Common Law; for Conſue- 
tudo in this Caſe 7 altera Lex, and being an Uſage 
Ii me out of Mind, is ſufficient to create an Eſtate 
of Inheritance. ee een eee 


| Cozpozations. 5 
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5 A Corporation is 2 Body Politick, or Incorpo- 


J rate, with Capacity to take and grant, &a. 
And'a Body Politick is a Creature of the King, cre- 
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36 Thx Student Edmpuntun: 
5 And Corporations are Sole or Aggregate: Sole, 
Vvöen in one ſingle Perſon, as the Ki. a Biſhop, 
IJ c. Aggregate, of many Perſons, as: Mayor and- 
Commonalty, Dean and Chapter, & r. And there 
may be a Corporation without a Head; but when 
there is a Head, and he dies, nothing may be done 
in the Vacancy. 10 Co. Rep. 30. When a 
ration is duly created, all Incidents as to Purchaſe 
and Grant, ſue and be ſued, &c. are tacitly annex d 
to it: And Corporations may make By-laws, for the 

Good Government of the Body Incorporate; al- 

ſo may have Power to Enfranchiſe, or Disfranchiſe 

a Member, & c. But one wrongfully Disfranchis'd, 

mall have Remedy by 2 4 Rep. 77. 

TASTE <2 004), 1 

If a Corporation negle& to chooſe ſuch Officers 

as they ought ro ele& by their Charter, or if they 

make a falſe Election, not warranted by Charter, 
or for any Miſuſer, Cc. it is a Forfeiture of their 

Corporation. Hil. 21 Car. B. R. If a Corporation 

hath Commencement by Charter, and it is expreſſed 

therein, that the Choice of their Mayor, Bailiffs, 
and other Officers, ſhall be by the Commonalty; if 
by a long Uſage they have choſen them by a ſelect 

Number of the Principal of the Commonalty, or 

of the Burgeſſes, although no Conſtitution can be 

ſhewed to Warrant fuch Election, yet ſuch Election 

hatk been adjudged good in Law. 4 Co. Rep. 77. 

Attachment doth not lie againſt a Corporation; 
but a Corporation may be ſued, where bound by 
their Common Seal. And an Obligation being 
ſealed with the Common Seal of a Corporation, 
if the Mayor ſigns it, and the Corporation is after- 

wards diſſolved, the Mayor is ſuable. 1 Lev. 237. 

 Raym. 152 TT by oatey þ 

Grants of Corporations are to be by Deed un- 
der their Seal: They cannot ſue, or appear in _ 
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gutlawed, c. becauſe they a& in 2 P 
N 45 and are Tifferent from private 


The Ass of Corporations are made by the Coli 
fent of the major Part of 1 Gorparifigny which 
ſhall be binding to the reft. 3 f 7 
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ſon, but by Attorney; nor can they commit Trea- 
ſon, or be outlawed,” * or * b Hoey Oc. 


10 Rep. 32. {7 FI 
A Corporation, « or + Body Polkiek, is fo called from 


the Members being 17 . into 2 BoA 3 ; and is 
termed & Creature of King, beceyſe the Ky 
is the Head of the Common Wealth, which is o 


great Corporatian, in Reſpe& to to him, and all 
© ether Corporations are but as 
\ Greater Body. There are ufuali 
Charters of | Corporations, divers 
Felons Goods, Waifs, Eſtrays, Courts, 
nizance of Pleas, Aſſiſe Bread; Ser. beſides 
- . what is incident to them by Law: 'And-as ro the 
Choice of Officers, G their Charters i 


- Limbs. of the 
nted in 
1 as 
and Cog- 


Con- 
ditions in Law to be performed, and. Air not 
erforming them, their Charter is forfeited. R- 
Jed Qions made by long Uſage, are preſumed to be 
made by Common Aſſent, which makes them 


| lawful. Attachment doth not lie againſt a Cor- _ 


ration ; nor may a Corporation be impriſon d, 


9 
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$ Ts are 3 Cal ene by the 
Plaintiff, together with his Damages, hen 


. Cauſe is determined in his -Favour::':Alfe the 
| Defendant ſhall have. Colts, where the Plaindiff is 
RO aa or 4 Verdict i for him. Aud not. any 
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Nonſuits and Verdicts, but putting off Trials, in- 
ſufficient: Pleas, c. are liable to Coſts. 

Theſe Coſts are given by Statute; and allow'd i in 
many Actions, and Attachment lies where refuſed 


Payment: But no Coſts are given againſt the King; 


nor againſt Executors or Adminiſtrators, Oc. Com. 
Law Lon Plas d 135. e 


A Defendant not complying to > Schr « juſt Debt 

without Compulſion of Law, or a P aintiff proſe- 

-  ; cunng« Defendgnt where no Debt is due, Se. for 

8 > >the Trouble and Vexation on either Side, our Law 

 .. allows Cofts: And it is bighly Rational where any 
- - 2»: Perſons ſhall bring any unjuſt Expen Take 
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WUſtom' is what 3 eſtabliſhed ty bag Ve, and 
the Conſent of our Anceſtors. *- | 

n 2..reaſonable Act once done, hath Le 

i jk neficial_ to the People, then have they 

and By peated it often,; and by the Reiteration 

of the "Keg it has become a Cuſtom, which being 


praculed, Lime out of Mn without Interruption, 
for-{ths.Qpiet, and by the Approbation of the 
People, obtained the Force of a Law. Brac. lib. I. 
cap. 3. 1 Roll, Abr. 565. 

All Cuſtoms are to have a lawful Beginning; to 
be reaſonable ; to be certain; and to have _—_ 


nuance, without Interruption, Time out of Mind; 


or they ſhall not have the Vigour of Lans, to de 
Binding to che People. Dav. Rep. 32 
General; Cuſtoms are uſed a et Begin 


which is the Common Law: And, particular Cu- 


ſtoms are ſuch as W wk ſome pe City, 
. ace 5 - Town, 
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Town, & c. General Cuſtoms, and alſo Maxims 
of Law are determined by the Judges; but par- 
ticular Cuſtoms are triable by a Jury, of twelve 
Mien. 1 af. 120.7, oy ne es bn 


Common Uſe is Cuſtom, which is preſumed to have 
a lawful Beginning, or it cannot be commonly 
uſed. Cuſtom againſt Reaſon is rather an Uſur- 
- pation than Cuſtom; and the Common Law, 
- - which is general Cuſtom, being grounded upon 
Reaſon, a partienzar' Cnſtom unreaſonable. will 
not be allowed. There muſt be Certainty in Cu- 
ſtoms, for Incertainties are eſteemed for nothing 
in the Law; and 'ris fitting they ſhould have 
Continuance to be Binding, which is the ſtrongeſt 
Proof of their being Reaſonable, and this may 
not be if there be any Interruption. The Judges 
only can beſt determine general Cuſtoms, which 
are the Common Law of the Land. 
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| D jos ſignifies generally any Hurt or Hil 
derance that a Man receives in his Eſtate ; 
but particularly what the jury are to inquire of, 
when an Action paſſeth for the Plaintiff: And in 
ſome extraordinary Caſes, double, treble Damages, 
Cc. are given. ei 1,205 OR F 0 


| There is a Diverſity betwixt Perſonal Actions and 7B 


Real Actions, wherein Damages are to be recover- 
ed; for in Perſonal Actions, the Plaintift- ſhall count 
for Damages; but in Real Actions, the He mandant 
ſhall neyer count for Damages; but ſhall have them 
aſſeſſed by Writ of Inquiry. 10 Co. Rep: 117. 

In Action on the Caſe, the Jury may fa leſs 
Damages than the Plaintiff lays in his Declaration; 


* 
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bur they cannot find more than is laid in the Decla- 
ration; if they do, it is Error. But if a Declara- - 
tion be in Cafe, &c. ad dummum 10 J. and the Ju- 
* find 20 J. 8 and 10 J. is taxed for Coſts 

by the pane? ma ing in the Whole 30 7. it will 
be good enough. Mich. 22 Car. B. R. 1 Till. 390. 

When a) odgment i is given by Default in an Ac- 
tion of Debt, then the Court doth aſſeſs the Da- 
mages, abd not the Jury. Unleſs a Jury give 40 5. 
Damages, the Plaintiff ſhall generally have no more 
Colts-than. Damages, in Perſonal Actions 
of Treſpaſs, Oc. 21 Jer. ln + 


Whete a Damape is, hays onght to be a Recom - 
In Perſonal Actions, the Plaintiff may 
. in certain what _— he hath ſuffered 
before the Writ purchaſed, and thoſe only he ſhall 
recover; but in Real Actions, they are uncertain, 
and he ſhall recover Damages, hanging the Writ, 
whereſore he ſhall not Count for them. In AQion 
upon the Caſe, the Law preſumes the Plaintiff 
will not lay leſs Damage than he hath ſuſtained ; 
for which Reaſon more Damage than he lays is 
nor to be found ; but Cofts are given in Ref e& 
of the Plaintiff's Expences in his Suit. Where 
na Defendant ſuffers Judgment by Default, he in 
Effect confeſſes the Damages laid againſt him, 
which the Court ſhall aſſeſs, there 0 no Jury 
for Trial. 


The Court may inareaſs Dang ss f. found * the 


+ Jury upon a Writ of Enquiry, no of ** 
TE Battery, Wounding, &c. _ , 


+ 


In theſe Caſes the Court may as well [OE of Da- 

mages, as the jury; 'becanſe there is nothing but 
à corporal Injury, which of e 
| . Sd © + 5 . x | 
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Debts.” 


Ction of Debt lies where a Man owes no- 
ther a Sum of Money, by Obligation, or Raf 
mw for any Thing fold him. 

An Tndebitatus generally is not good to create 
a Debt, but there muſt be ſomething elſe made 
appear to the Court to make a — due to 
the Party that brings an Action of Debt, or elſe the 
Action will not lie; for he muſt ſhew for what 
the Defendant wes indebted un 1 Lil. 
02. 

J But in fome Caſes an Adian of Debe will lle, 
tho? there be no Contract, &c. between the Par- 
ty that brings the Action, and him againſt whom 
the Action is brought. bid. 

A Man owes à Sum of Money to another, bo 
bath his Note under Hand, without Seal, Action 
of Debt on Mutuatus lies; but the Defendant may 

wage his Law: On Action of the Cale, upon 
Promiſe of payment, it is otherwiſe. Comp. A4. 
torn. 6. 

In Action of Debt on Bond, &c. the Null. 
dant may _ pay oye before Action brought; 
and Action, he may bring in Print 
. Coſts, and the Po. give 1 
ment to nz him. Stat. 4 & 5 Ann : 


The oaxticnlar Cauſe of Debts as-for Money 3 
7 fold, Se. muſt be ſhewn, that the Conte 
1 Judge whether the Action be well brought, 

"* 4 the * 5 be lawfully ſued for. As'to 
* Aliens: :of without Contrag, there may be 
2 Duty created by Law, for which Action will lie. 
When a Debt and Coſts are ſatisſjed, which is the 

End and Deſiꝑn of the Profecution, * tis realon- 

able the Defendant ſhould be diſcharged. 


Deceits. 
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+ ECEIT is an Offence at Common Law; and 
there is a Writ of Deceit for not performing 
a Bargain, or not ſelling good Commodities, &c. 

as well as Action on the Caſe. And many Kinds 

of Frauds and Deceits are provided againſt by Sta- 

' rate, relating to Artificers, Bakers, Brewers, Vic- 

, tuallers, falſe Weights and Meaſures, &c. which 

are liable to Penalties and Puniſhments in Propor- 

8 tion to the Offence. 1 oft. 357. 11 H. 7. c. 4. 
E - All Practices of Defrauding, or endeavouring 
| to Defraud or Deceive another of his Right, are 
iſhable by Fine and Impriſonment ; and if far 
Cheating, by Pillory, &c. n Parti 2185 . 


To guard againſt Deceit, Corruption and Violence, 
in the Attions of Men, moſt of our Laws have 
been neceſſarily enated ; and becauſe Deceits 
are attended with Damage, and the moſt pernici- 

2D 0 _ Conſequences, they are ſeyerely puniſhed by 
W. "4.8 EEE . pf K 4 1 


+ Demands. 


0 
.* 


MEmand fignifies a ons. upon 2 May for 
1 any Thing due, for which certain Times 
are limited by Statute. | % 

A Debt is to be demanded and proſecuted with- 
in bz Years after due, or the Statute of Limitati- 


ons, 21 Fac. 1. c. 16. may be pleaded, and the 
Debt avoided. The bringing an Action of Debt, 
for Money due upon an Obligation; and the ta- 
king of a Diſtreſs for Rent, are a good Demand 
in Law of the Debt and of the Rent. Trin. 22 
Car. 2. B. R. . 5 


If 
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If a Rent be reſerved to be paid on certain 
Feaſts, with Condition, that if it happen the 
Rent be behind by the Space of a Week, Cc. af- 
ter any of the Days of Payment, the Leſſor to 
enter; in this Caſe, the Leſſor need not Demand 
it on the Feaſt- Day, but ſome convenient Time 
before the laſt Day of the Week, &c. And ſuch 
convenient Time is before the Sun- ſetting of the 
laſt Day of Paymeut: Alſo Place is to be obſer- 


/ ved, for ; if there 8 be a Houſe. upon the Land, the | 


| Rent muſt be demanded at the Forę- Door thereof. 
Co. Lit 20. - | 5 


Rent is to be demanded on the Land, where no 
Place for Payment is named, and unleſs it be re- 


ſerved to be paid elſewhere.. And Demand at 


any Time after due, ſhall be ſufficient to war rant 
a Diſtreſs; but for Re- entry, the Day of Payment 
muſt be obſerved, and the Party demanding muſt 
continue on the Land, Cc. till it is dark. Dyer 
51. Ploud. 70. e l 


Demand is to be made in Time, or a Man's Right 
may be loſt. Bringing an Action is a Demand, 
becapſe the Money is demanded in the Writ; 
and a Diſtreſs is a tacit Demand of the Rent; bo- 
ing taken for tlie Rent that is due. Demand 


Houſe, Land, &c. that the Leſſce may be fi 
to have Notice: And it is to be on the Land, be- 
. cauſe the Rent is there of Right payable, and it ts 


* > ; 


paid for the Land. Demand after the Day due, 
mall be good for a Diſtreſs; for that may be at 


any Time taken: But for Re- entry, it muſt 

exactly on the Day, becauſe on Non payment 
you begin a legal Proſeemion, which is beyond 
Diſtreis, to eje& the Lefſee: And you are" to 
continue till dark, the Lefſce being allowed the 

Whole Day for Payment. 3 


Dteeds. 


muſt be made at the moſt notorious Place of the 
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** | 
Deed is an Swe in Writing, compre- 
hending a Contract or Bargain between Party 
and Party. | 

Deeds are indented conſiſting of two, three or 
more Parts, whereof the Grantor, &c. hath one, 
the Grantee another Part, and ſome other Per- 
ſon a third, ec. by Indenture between them; 
or are Poll, viz. ſingle, and but of one Part, 
which the Grantee hath. And Deeds have ſeve- 
ral formal Parts, viz. the Date, when made; the 
Premiſſes, ſetting forth the Names of the Parties, 
and Things granted, c. the HabenJum, naming the 
Certainty of the Eſtate ; the Reddendum, reſerving 
Rent, &c. Conditions and Covenants, expreſſing 
the Terms of holding; and Warranty; for ſecu- 
ring the Eſtate to the Grantee, &c. 1 Co. Inſt. 6. 
47> 365- Plowd. 15 2. 

Such Conſtruction is to be made of a Deed, 
that it may agree with the Intent of the parties; 
if- their Intent do not contradict the Law, and 
may be known by the Deed: And if all the Parts 
of a Deed may by Law ſtand together, no one Part 
of it ſhall be interpreted to make it void. Deeds 
are to be expounded fo that all Parts wall ſtand; 
- where there are two Sentences in a Deed, the ſe- 
cond may explain the firſt, and both ſtand toge- 
ther; but if the ſecond Part contradicts the firſt, 
ſuch ſecond Clauſe ſhall be void. The firſt Deed 
Nands in Force: And Deeds ſal] never be void, 
where the Words may be employed to ſome In- 
tent. 1 Inſt. 217, 313. Plowd. 166. 

A Deed, Contract, Obligation, &c. made in 


Writing cannot be diſcharged but by ſome Deed 
in 


5 "IP ö v N | 2 
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in Writing. And Deeds of Gift, &c. fraudulently 
made, with Intent to defeat Creditors of their 
Debts; Grants and Conveyances of Lands, to De- 
fraud any Purchaſer for valuable Conſideration; 
and of Lands, with Clauſe of Revocation, - as to 
Purchaſers, '@'c. are declared void by Stat. 15 & 
27 Elix. . e Fa 
"if 2 Man keeps Poſſeſſion of Lands, aſter he 
hath by Deed aſſigned his Leaſe, the Aſſignment 
ſhall be adjudg'd Fraudulent. F. N. B. 99. 


* * 


The Intention, of Parties in Deeds of Indenture, 
f 9 is much favoured by the Law; and what i 

'* the Dſe of Deeds, but to manifeſt the Ads. 4 
© Inrentibns of rhe Parties? If a Deed be good in 
the Whole, ir ſhall net be judged, that = Part 
all viriate it; for that would be a Comment tu 
deſtroy the Text. Deeds, Sc. are to be dif 
Charged and transferred by Deeds, by Reaſon 
_ every Contract ought ro be diſſolyed by the ſame 
1 Nies and Matter of as high a Natufe, as that 
of the Contract. Frudulent Deeds are void in 
Law, becauſe all Fraud is unlawful: And if a 
Man keeps in Poſſeſſion: of Lands he bas made 
e 

is till the Owner, not the Aſſignee, who hath 


Falſe | Larry; or falſe Exgiiſb will not make a 
Deed void, where the Intention of, the Parties 
may appear; but Raſure, or [nterlineation in a 
Deed, in a Part material, will make the ſame 
void, unleſs there be ſome Notice of it, teſtify- 
ing its being done before Signing and Sealing. 1 Roll, 
Rep. 40. | | 


If this were not Law, a Deed might be altered in 
few Words, ſo as to contain quite another Mean- 
ing to what was agreed on by the Parties; and 

when once altered, without their Conſent, it is 
vot the ſame to be their Deed. : 


” Devaſtavitg, 


. 


not chargeable on the 
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Vedbaſtabtts. 


A 7 5 1 is the Waſting of Goods of the 
A Teſtator or Inteſtate, by Executors or Ad- 
ner 5 1 dr 
And an Executor not paying Debts upon Judg- 
ments and Statutes, before Debrs on - wg 
Simple Contract; or not paying all Debts, before 
Legacies; Keeping the Goods of the Deceaſed in 
his Hands, or Selling them, and not paying off 
Debts, Cc. Selling the Teſtator's Goods at an 
Under- value; or doing any Thing by Negligence, 


— 
* 


or Fraud, whereby the Eſtate of the Deceaſed is 

miſemploy d, are a Devaſtavit or Waſte; and he 

ſnall be charged for ſo much de bonis propriis as if 

for his own Debt. 8 Rep. 133. 1 Rull. Abr. 929. 

But the Fraud or Negligence of one Executor, is 
* 1 


* 


FER 1 7 , 3 3 Mass SL 
Executors, c. not obſerving the Law which dire&s 
„them in the Management of the Eſtate of the 
Teſtator, and who waſte or miſemploy the Goods 
of the Deceaſed, are in EffeQ-Executors de ſor 
Tort for abuſing their Truſt; and their own E- 
ſtates ſhall. be liable to make it good on a Dro 0 
Qi, which is the only Remedy in ſuch Caſe: Tho 
it would be unjuſt, that the Fraud of one Execu- 


£ 


tor, who ats ſeparately, ſhould charge the others, 
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. 75 
Eviſe is that Act by which a Man gives or 
bequeaths bis Lands or Goods, by his laſt 

Win and Teſtament. .  ,, 
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Deviſes of Lands or Tenements are to be made 
in Writing, and ſigned by the Deviſor, in the Pre- 
ſence of three credible Witneſſes; and no Deviſe 
in Writing ſhall be revoked, but by ſome” other 
Will in Writing, or by cancelling the ſame by the 
| TTeſtator . himſelf, or by his Dire tion, in his Pre- 

' ſence. Stat. 29 Car. 2. + 
A Deviſe muſt be of Lands in Fee-ſimple, or 
Chattles; and not of Entail'd Lands. A Deviſe of 
the profits of Land for Years, is a Deviſe of the 
Land it elf, Foun ſo many, Years as the Profits are 
deviſed. If a Man deviſes, that A. B. ſhall be 
his Heir, or have all his Inheritance, in both theſe 
Caſes a Fee paſſeth: But if a Man Deviſes his 
Lands to his Children, without more Words, this is 
but a Deviſe for 55 1 Roll. Rep. 398. TIE: 75. 
Co. Lit. 25. 6 

The Words of a Will this Law wrerpfen more 
favourably for the Deviſee, than thoſe of a Deed: 
For if Lands be deviſed to a Man, to hold to Him 
for ever, the Deviſee ſhall have Fee- ſimple; but if 
it were given in this Manner by Feofſment, he has 
but an Eſtate for Life: So if one Deviſe Land to 
an Infant in his Mother's Belly, it is-a good Deviſe; 
but it is otherwiſe by Grant or Gift, in which Caſe 
there ought to be one of Ability to take 84 
Co. r 

A Deviſe to one of 2 Thing which the 1a 
would have caſt upon him, is a void Deviſe; as 
2 Deviſe in Pee to the Deviſee's Son and Heir, is 
a void Deviſe; and the Law ſhall Judge him in 
by Deſcent: --Sryl s Reg. 284. v1 

In a Will of Goods, there Tall be an ie 
but not in a Will of Lands. A Man can make but 
one Will to be of Effect; tho? be may make ſeveral 
Codicils. 


0 | 0 Deviſes 


1 — 
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4 A Deviſe — A Man Hei, is 8 
for the 8 which belongs to the Heir: 
But in other © Caſes of Deviſes, no Eſtate being li- 


mited, the w limits the Eſtate for Life, which 
I, certainly meant. Wills by the Law ſhall be fa- 
vonred beyond other Deeds, becauſe they are a 
1 Man's laſt voluntary Settlement, and he is ſup- 
3 E to be in a hurry. A Title at Law, by Di. 
i t, &c. is paramount to that by Will. An Exe- 
eutor hath nothing to do with ihe Freebold, to Al 
ip Deviſes of Lands. And a Man's laft Will only is 
ef. Force, ſo that more than one cannot be; but as 


* there * be many. 


yy 2 Men deviſes Lands in Fee-fimple, : or 140 
Life, which is a Freehold, the Deyiſee may en- 
ter upon the Lands deviſed without the Appoint- 
ment of any: But where Goods are deviſed, they 
may/pot be taken without the br w af the 

'& Executor. Co. Lit 11. 


== ; * Deviſce of. a eee on the Death of the Te- 
E 7 ſtator, is in by the Deviſe, and he may enter, 
* © * there being no Executor to controul him: But to 
Des viſe of Goods, Aſſent of the Exeeutor muſt be 
had, becauſe there may not be Goods ſufficient to 
pay the Debts and cies, of which the * 

tor only can judge, an he is anſwerable. 


I $I Dilcent. 


Codicils are only, as it were, a Part of the laſt 
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Ilſcent is an Order or Means whereby Lands 
L or Tenements are derived unto any Man from 
his Anceſtors, an 1 
And this Diſcent is either Lineal or Collateral; 
Lineal Diſcent is conveyed downward, in'a right 
Line, from the Grandfather to the Father, tom 
the Father to the Son, Cc. And Collateral Di- 
ſcent ſprings out of the Side of the whole Blood, _ 
as Grandfather's Brother, Father's Brother,  &c. + ©. 
In the Right aſcending Line, Children inherit theie 
Anceſtors without Limitati® ; and the Anceſtors _. 
cannot take from their Children; but in the Col- 
lateral Line, the Uncle -as well inherits the Ne- 
phew, as the Nephew the Uncle. Co. Lit. 13. 

If a Man purchaſes Land in Fee-ſimple, and 
dies without Uſue, there, for Default of the Right 
Line, he, which is next of Kin in the Collateral 
Line, tho” never ſo remote, comes in by Piſcent as 
Heir to him, 1 Juſt. 10. NE a, oy 
In Diſcents, the next and moſt Worthy of Blood 
| ſhall inherit, as the Male and all Diſcendants from 
him, before Females; and the eldeſt Son and his 
Poſterity before any younger Son, Cc. A Silter of 
the whole Blood, ſhall be preferred before the 
younger Brother of the half Blood: But ſuch a 
younger Brother may be Heiggto bis Father or Un- 
cle, although not to a Brother. Lit. 4. 1 Juſt. 14. 

A Perſon muſt. be Heir of the whole Blood, to 
be entitled to a Diſcent in Fee-ſimple ; for if a Man 
bath Iſſue two Sons by divers Venters, and the 
Elder Purchaſe. Land in Fee, and die withoyt II- 
ſue, the, Younger — of the. half Blood ſhall 
FCA os 5 — 5 not 
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not have the Land, but the Uncle of the elder 

Brother, or his next Couſin, ſhall have the ſame 

Co. Lit. 14. R | 
Whenſoever Lands deſcend on the Part of the 


Father, the Heiis of the Part of the Mother ſhall 
never Inherit ; and -whenſoever Lands Deſcend 


from the Part of the Mother, the Heirs of the Part 
of the Father ſhall never Inherit. Co. Lit. 13. 

But in Caſe of Purchafe, it is otherwiſe ; for if 
a Son Purchaſe Lands and die without Iſſue, the 


"Heirs of the Father's Part, if any, ſhall have it; 


but if none, then the Heirs of the Mother's Part. 
In Diſcents of Regal Dignities, Jus primogeni- 
turæ, is not always obſerved. „ 


Lineal Diſcent, which is the worthieſt Means where- 
dy Lands can be acquir'd, is tied to a Man's Iſſue, 
and immediate Poſterity; but the Collateral Line 
is not ſo ſtrictly limited, becauſe tis for the Sup- 
ply of Heirs. To have Lands by Diſcent as Heir, 
a Man muſt be of the whole Blood; for it is 
his having the Blood of the Anceſtor he Repre- 
ſents, entitles him to the Land his Anceſtor en- 
joyed. Heirs of a Woman can't Inherit the Man's 
- © Edftare, becaufe they have none of his Blood; nor 
of a Man the Woman's, for the ſame Reaſon : 
But in Caſe of Purchafe by a Son, there the Heirs 
on both Sides ſhall rake, as the Money for the Pur- 
chaſe may ariſe from both Sides, rather than the 
Eftate ſhall Eſcheat. The Good of the Publick is 
8 regarded in Diſcents of Regal Dignities 
beyond Pedigree. ö . 3 


If there be three Krothers, and the middle Bro- 
ther, or the youngeſt, purchaſe Lands in Fee - ſim- 
ple, and die without Iſſue, the elder Brother ſhall 


have the Land by Diſcent. Liz. 3. 


The Elder Brother is the moſt Worthy of Blood, 5 
and he ſhall rake jure ſanguinis. . 


Dlkontmuante. 


WS gelten pee eee or Break- 
ing-oft as Diſcontinuance of Poſſeſſion, c. 
The Effect of which is, that a Perſon may not En- 
ter upon his own Lands alienated, whatſoever his 
Right 'be'to it, but muſt bring, his Writ or Action [ 


at Law. 


As if a 19 * Alien the Land be hath in Right orf Y 


his Wife; or if Tenant in Tail make any Feoff- 
ment, or Leaſe for Life not warranted by the Star. 
32 Hen. 8. ſuch Alienations, being by Fine, or Li- 
very of Seiſin, are called Diſcontinuances; which 
are Impediments to an Entry, whereby the Heir 
and true Owner is driven to his Action. Co. Lit. 
Tenant in Tail makes a Leaſe for Life of the 
Leſlee, and afterwards ſells the Reverſion to a 
Stranger, the Tenant for Life dies, the Grantee of 
the Reverſion enters in the Life of Tenant in 
Tail ; this is a Diſcontinuance in Fee, and here, if : 
the Tenant in Tail die, his Iſſue cannot Enter, 
but is put to his Formedon : But if the Leſſee for 
Life had ſurvived the Tenant in Tail, the Entry 
of the Iſſue had been lawful. Co. Lit. 333. 99 
When Eſtates of Lands, &c. which work Dit. 5 
continuances are Defeated, the Diſcontinuances 
themſelves are alſo Deſeated: As if the Husband 
be ſeiſed of Land in Right of his Wife, and make 
a Feoffment in Fee upon Condition, and: die ; 
here, if afterwards the Heir Enter upon the Feoffee 
for the Condition broken, the Entry of the Feme is 
lawful upon the Heir. 1 uff. 336. 
In this Caſe by the Entry of the Heir fog. the 
Condirion"b broken, the Diſcontinuance is Deſeazed, 
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—_ - The nee whey Alienations in Fee, Fail or for 
1 Life, b y Tenant in Tail, Sc. do make a Diſcon- 
=z *tinuance, to take away the Entry of the Iſſue in 
Tail, and him in Reverſion or Remainder, is be- 
3 cauſe Tenant in Tail, and fuch Iſſue, and he in 
1 Reverſion, & are Privies in Eftare, which Pri- 
= vity is taken away:by ſuch Alienation, and without 
a it Entry may not be had: And it is alſo for the 
Benefit of the Purchaſer, and Maintenance of bis 
| Warranty ; which would be prevented, if the En- 
{Sp of bim that had Right, were lavful. | 


"/ 1 * $A 4 9 


Aer is an uber Diſpoſſeſſing a Man of 


his Lands, Tenements, or other Immoveable 
or incorporeal Right. 
Af any Perſon wrongfully. Betors on the Lands 
of another, and expels the Owner, he gets the 
Freehold and Inheritance by Diſſeiſin; and may 
YZ hold it againſt all Men, but him that bath Right 
*Y and his Heirs: And if a Diſſeiſor (who hath peace- 
b able Poffeffion for five Years) continue in Poſſeſ- 
fion of the Land, and die ſeiſed thereof, where- 
by it deſcends to his Heirs, they have a Ri he to 
the Poſſeſſion till the Perſon that hath Right re- 
covers at Law: And in caſe no Suit be commenced 
Within ſixt 19 Years, for Recovery of the ſame, the 
"ON will loſe his Eſtate for ever. Bac. Elem. 
II f my Diſſeiſor be diſſeiſed, and after I Re- en- 
3 | 1055 J cannot have an Action of Treſpaſs againſt 
 _ the ſecend Diſſeiſor; but by a Fiction in Law, T 
3 Hhall recover all the meſne Profits againſt the firſt 
Di.iiſſeiſor, his Servants and others, who have com- 


msted Treſpaſs by bis Commandment, and in i his 
E 


— *.. 


E * 
Ko 


* * 1 
. * Ly Vs , 


E92 „ N A * 


"I 
: 


— Law Py 


If one enter wrongfully into my Lang, and a- 
ter his Entry I accept Rent of him for the Fand, 
Leanne TRI ny bim for a n hor 
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| Roy an Lands muſt, be, cbteined by Log ar 1 is 
..., wrongfu a bur it, motel, had, « the Ls nd may be 
' with- Hr till covered at La 2 y che Right 
Owner,” which: is to be in a eertain Time limited, 
to prevent Loſs thro' Negligence. a ſecond 77 

Diceiſor were to Be prottouted by 5 of 
"rhe Land, he weutd de :doubly Arge dy the 

' Owner and the firſt Difloiſoe, — 2 af Rent 
Aſſents to an Entry, Tongs the Wrong, by 
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to pay bis Rent, or other Duty; ar-to Re- 
der y the Diſtreſs, and uy by. Action the * to 
the lame. 
It is to be OEM upon the Lagd chat there; 
with, and to be Reaſonable; and muſt be carrjed 
to the Common Pound in the Hundred, or be kept 
lace. Diftreſs ou ve, ts be always - 
whereof the Sheriff may make Re- 
arg and deliver again in as N Cafe as they. 
were at the Time ef Taking, But a Horſe in an 
Inn, Sacks of Corp is a Mill, -another-Man's Gar- 
F 1 in a Taylor _ Houle, Oc. may; not. be di- 
ſtrained: Nor may a Man's Inſtruments of his Trade. 
Cattle of the Plough, Books belonging to a Scho- 
q lar, Ec. bs diſtrained, where there are other Goods. 
: Co. Lit. 47 
| . a \ Diſtreſs is taken, if the Rene be not 
paid, or the Diſtreſs e in five Days, the 
E 3 Goods 
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Goods are to be appraiſed and ſold for Payment. 
And if the Goods are fraudulently Convey'd away 
from the Premiſſes, they may be ſeized in five 
Days whereſoever found. Stat. 2 W. & M. c. 5. 
and 8 Ann. c. 17. Ft 
_ | Diſtreſs taken on Purpoſe to injure any Perſon, 
incurs treble Damages; and where no Rent is due, 
double the Value of the Goods and Coſts. 


- "The Land is anſwerable for. the Rent by Diſtreſs ; 
but Diſtreſſes are to be Reaſonable, otherwiſe a 
Tenant might be — thereby. The Com- 
mon Pound is the Place for the Diftreſs, that the 
Tenant- may feed his Beaſts, and ſee there is no 
Aunjuſt Deſign upon them. If Diſtreſſes were not 
of ſuch Things as might be delivered again, one 
End of Diſtreſſes would not be anſwered. It is 
reaſonable the Property of others ſhould be ex- 
empt from Diſtreſſes made on others ; and that 
Things for the Publick Good ſhould not be di- 
| ſtrained. The Time of Replevying, Er. is ap- 
pointed, that Landlords may not oppreſs Tenants 
immediate Sale. Wrongful Diſtreſſes are pu- 
niſhable, becauſe they injure a Man's Credit, and | 
Diſgrace him. | | 1 88 Fa 
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A Man cannot diſtrain that in which he claims a 
Property; as the ſeiſing of a Stray is not a Diſtreſs 
of it, for he that ſeiſes it claims a Conditional Pro- 
perty. Co. Lit. 47. ö 


This is, becauſe to Diſtrain is but to take one Thin is 
for another, and to put it into the Cuſtody of the *\ 
Law, as & Pledge for It, 1 "ag 
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Diſtribution. 


Iſtribution of Inteſtates Eſtates, ſhall be made 
as follows, viz. One third Part to the Wife, 
and the other equally amongſt the Children and 
their Repreſentatives. If there be no Children, 
one Moiety of the Perſonal Eſtate ſhall go to the 
Wife, and the Reſidue equally to the next of Kin. 
And if there is no Wife, but Children, it ſha!l be 
diſtributed among ſuch. Children; and if there be 
no Wife nor Children, ir ſhall go to the next of 
Kin in equal Degree. Stat. 22 @ 23 Car. 2. c. 10. 
If Children die after their Father, but before 
their Mother, without Wife or Child, the Mother 
and every Brother and Siſter, and their Repreſen- 
tatives, ſhall have equal Share in the Eſtate of ſuch 
Inteſtates. 1 Foc. 2. c. 17. But no Repreſenta- 
tives are allowed after Brothers and Siſters Chil- 
dren; and Children advanced by the Inteſtate in 
his Life-time, with any Eſtate equal to the other 
Shares, are excepted, „ 

And the Stat. 22 Car. 2. is not to extend to the 
Eſtates of Feme Coverts, who die Inteſtate; but 
the Husband ſhall have Adminiſtration, and not be 
compellable to make any Diſtribution. 29 Car. 2. 
I Lill. Abr. 579. e 


If a Man die without making any Will or Diſpoſition 
| of his Perſonal Eſtate, it is fitting the Law ſhould 
©. appoint a juſt Diſtribution thereof amongſt the Re- 
lations of the deceaſed, to avoid Quarrels and 
Conteſts between them, which would moſt certain- 
ly follow, if they were to divide it themſelves. 
But the Eſtates of Feme Coverts are not to be di- 
ſtributed becauſe they are their Fortunes given by | 
Marriage to the Husband. þ 8 TS 

E 4 Divoꝛces. 
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F D. is a Separation of two Perſons matried 
| together, made by Law: And there are two 
Kinds of Divorces, one A Vinculo Matrimonii, the 
other 4 Menſa & Thor. © 
The Woman divorced a Vinculo Matrimonii, re- 
ceives all again that ſhe brought with her; for this 
only ariſes upon-a Nullity of the Marriage 1 
ſome Impediment, as Conſanguinity, Pre- contract, 
Impotency, c. And if a Woman is divorced a 
Menſa & Thoro, ſhe may have her Dower, it be- 
ing a particular Divorce, and may ſue for Alimony 
or Maintenance out of the Husband's Eſtate, ens, 5 
the Separation, either in the Chancery or Spiritual 
Court, and it will be allowed; exaepr it be in Caſe. 
of Elopement, or Adultery. Co. Lit. 23757. 
Upon a Divorce, the Marriage being annull'd, 
the Woman ſhall have the Goods given in Mar- 
riage, as a Portion, not being ſpent. Dyer 13. 


There are Divorces for ſeveral Cauſes; For Adul- 
tery, Sc. the Parties may not by Law marry 
again, but are to live Chaſtly: Büt for Conſan- 

mig" Impotency, Sc. they may; becauſe Per- 

Dns of near Aſſinity, may not lawfully Marry by 

_ God's Law; and Perſons Impotent are not capable 

of the Marriage Duty, ſo that it is reaſonable the 

Parties not Impotent ſhould be married to thoſe 
of * If other Divorces would capacitate 
Second tage, *twould amount to unmarrying 

_ Perſons, for the End of multiplying Marriages 
and pee | 1 2 divore d, 171 for Adulte- 

ry, ſhall have her g again, they being given 
for her Advancement and Maintenance. m_ wo 


Duels. 
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Duel is a Fighting between two Perſott upon 
A ſome Quarrel precedent. | | | 
In Duelling, not only the Principal, who actu- 
ally Kills the other, but alſo his Seconds are Guilty 
of Murder, whether they ſeught or not: And ſom@ 
of our Books tell us, that Seconds of a Perſon Kill'd 
If a Man Challenge another in a Duel, who ar 
firſt refuſeth to fight him, but afterwards upon Im- 
portunity aeets and Kills him, tis Murder. 1 Roll. 
Rep. 360. And to Challenge another, either by 
Word or Letter, to Fight a Duel, of to be the Met 
ſenger of ſuch a Challenge, or endeavour to pro- 
voke another to ſend a Challenge, or to Fight, is 
a very high Offenes. 3 Duff. 158. £1 21 
Perſons convicted of barely ſending a Challenge 
have been adjudged to pay a Fine of 100 J. and im- 
priſoned for a Month. 1 Sid. 186. . 


Seconds in Duelling are Guilty of Murder, by the 
Bneouragement they give their Principals in exe- 
euting their Purpoſe ; whereby they become as it 
were Acceſſary to it, and the Common Law al- 
lowing” no Accefſaries in Murder, they are alt 
Principals. All Challenges are unlawful,- and de- 
ſerve Puniſument, becauſe they incite an Action 
againſt Law, wherein Murder may be committed, 
and there is apparent Danger of it. They are a 


Defiance of the Law. Fe 


If one Man wound another in a Duel, and after- 
wards they meet and fighr a ſecond Time, and the 
Perfon wounded Kills the other, tis Murder in 
him; but if the other Kill the wounded Man, tis 
only Manſlaugbter. Dah. 345. 8 
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This nice Turn in the Law is built upon the reaſo- 
nable Grounds of Malice in the Perſon wounded ; 
and that the Malice of the other was appeas'd by 


Dure ls, 


URESS is where one is wrongfully impriſon'd 
or reſtrained of his Liberty, contrary to Law, 
till he ſeals a Deed, c. or where a Man is threat- 
'ned. to be killed or wounded, if he doth not do 
ia | | 
If a Man is taken by Virtue of a Proceſs iſſuing 
out of a Court that hath not Power to grant it, 
Ec. and for his Enlargement gives Bond, this may 
be avoided as had by Dureſs. And if a Man be 
lawfully in Priſon, and makes an Obligation againſt 
his Agreement and Will, he may avoid it by Dy- 
reſs; but tis otherwiſe if he do it of his good 
Will. Cro. Eliz. 646. 4 Co. Inſt. 97. 2 Danv, Abr. 
686. | 5 | 
A Perſon threatens another to make a Deed to 
a third Perſon, it is by Dureſs and void. A Will 
ſhall be avoided by Dureſs or Menace of Impriſon- 
ment. A Feoffment made by Dureſs is voidable, 
but not void. Obligations obtained by Force, of 
Women to marry the Perſons to whom made, are 
void: And a Marriage had by Dareſs, is voidable, 
Oc. 1 Koll. Abr. 862. 31 H. 6. c. 9. 1 Lill. 494- 


The Reaſon of our Laws on this Head is plain and ap- 

— t; for it is the voluntary A& and Conſent of 
the Mind, which makes Things tranſacted Law- 
ful and Binding; and no Man can be juſtly ſaid to 
- _doa Thing without the Concurrence of his Mind; 
and as all Force and Compulfion are contrary to 
zit, therefore Acts done by Perſons under ſach Re- 
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CH Canons, Conſtitutions, and Ordinances 
) as have been allowed by general Conſent and 
Cuſtom within the Realm, and are not contrary to 
the Laws and Statutes of the Kingdom, nor to 
the Damage or Hurt of the King's Prerogative, 
are till in Force within this Realm, as the King's 
Eccleſiaſtical 'Laws of the ſame. 5 Rep. 32 
The Spiritual Laws mentioned in Littleton, are 
ſuch Eccleſiaſtical Laws as are allowed by the 
Laws of this Realm, viz.' which are not againſt 
the Common Law, nor againſt the Statutes or 
Cuſtoms of the Kingdom: And the Juriſdiction of 
theſe Laws was ſo bounded by the Common Law, 
and ſo declared and enacted by Act of Parliament. 
1 Int. 344. r 
The Stat. 35 H. 8. c. 19. ſettles the Juriſdiction 
of the Eccleſiaſtical Laws. s. 


8 2 


As the Common and Statute Laws are the general 
eſtabliſhed Laws of the Land, tis fitting no other 

Laws ſhould be contrary to them, and becauſe 

| they might create Confuſion: And ſinee Cuſtom 
5 and Conſent of the People, hath introduced theſe 

Canons; by the general Conſent of the whole 

Realm, in Parliament, any of them may be al- 

tered or abrogated; as the Common Law, found- 

ed on Cuftom, is by the Statute Law, where De- 

fective, and there has been a Neceſſity fox it. | 
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Eu ceflione firms wad formerly 2a Wit which lay 
for the Leſſee for Years, who was ejected be- 
fore the Expiration of his Term, either by the 
Leſſor or a Stranger. But now it is moſt commoti- 
ly uſed to Eje& the Leſſee for holding over = 


Term, or: for Non-payment of his Rent, A. Or 
to try the Title to Lands. F. N. B. 220. os 
. Ejeftment | is either an actual Eje&ment, ag on 
the Leſſee is actually put out of the Land; or elſe 
is by Implication, of Law, where ſuch an Act is 
8 by one which doth amour to an EjeQmenty 
although be doth not really e outer e the Land 
: let and ouſt the Leſſee. dy 
And this Action muſt be | e-for a. Thing 
that 'is Certain, and not of an uncertain Thing. 
And in the Declaration the Land muſt be laid in 
the proper Pariſh, that the Venue may, be from 
_ thence: Alſo the Declaration muſt be ſerved on the 
' + Perſon in Poſſeſſion, or his Wife, and none elfe, 
 Cro. Eliz. 339. 
The uſual. Coutſe in this Aion, is to draw a 
Declaration, and therein feigr a caſual Ejector or 
Deferidant, and deliver the Declaration to the E- 
or named, who ſerves a Copy of it on the Te- 
nant in Poſſeſſion, &c. and gives bim Notice at the 
Bottom to appear and defend his Title, or chat he 
the ſeigned Defendant will ſuffer Jad dy De- 
fault, whereby the true Tenant will be turned out 
of Poſſeſſion; to which Declaration the Tenant ap- 
pears by Attorney, and conſents to a Rule to be 
made Defendant in the Place of the caſual and 
c. 2 O. 150. e 9 
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n Man may be turned out of Poſſeſſion, lawfully 

+ had, bue by Law; wherefore Proceſs of Eje&ment 
8253 io necefſary : Eje&ment muſt be of Thingę certain, 
| tothe Sheriff may certainly know what to de- 
8 nt pPoſſeſſion of on Recovery; without which 
there can be no Fruit of the Adtion. The Jury 
is to be from the Place where the Lands lie, if 

* lie in any Pariſn, and not from the Body 

of the County. And the Declaration muſt be 
ſerved Perſonally, by Reaſon of the great Pe- 
nalty of theſe Actions, viz en, out of * 

daten l 


* ä . 1 5 3*. $47 4 i 


Addons in Ejectment may be „ eth o. one aſk 
atiother; for the ſame Land; for a Tk in 
this Action is not final. Trin. 23 Car. B. R. 


311 : . 7114 v4 12 * 


al dannn it is generally only to recover Poſſeſſion of 
the Land, 'wherein the: Tinte is not MA TAR 
t. hho pe 4.9 
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 Elopement, 2 


U is "whore 2 married Woman, of her 


own. accord, goes away. from her Husbanid, | 
— lives with an Adulterer. 


A Woman ſo leaving her ne is ſaid to 
elope : : And in this Caſe her Husband is not oblig d 


to allow her any Alimony; nor ſhall he be hw 
able for Neceſſories for her, as wearing Apparel, 


Diet, Lodging, Cc. And whoever gives her Cre» 
dit doth it = is Peril, where the lame i is nne 
1 Roll. Abr. 350. 10 

Alſo a continual Elopement of the Wife, mobo 


being reconciled to. her Husband, farſeits. 22 Deus 
La, e 5 Ed. * l AI 
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Aris Roathnable that a married Woman, * thus 
ſcandalouſly leaves her Husband, and thereby de- 
* es him of her Converſation and Service, 

ald forfeit all Right of Maintenance from him 
— he is * to ON ang rpc of 


62 


Ern, 12 TY the raking Poſſeſſion 


of Lands or Tenements : Or it is | uſed for . 
Writ of Poſlefſion. . © . ---- 

An Entry is not good, where. there. is no Intereſt: 
A Man may gain Poſſeſſion to an Eftats by Entry, 
when he has Right of Entry, and there is no Di- 
ſcent or Diſcontinuance, to take away the ſame. 
Where a Diſſeiſor dieth ſeiſed, and the Law caſteth 
the Lands upon his Heir, this is a Diſcent which 
tolls an Entry. If, where there are ſeveral Sons, 
the eldeſt Son dies, and the youngeſt Enters, tho 
many Diſcents are caſt in his Line, yet may the 
eldeſt Son's Heirs make an Entry on the Lands: 


But if the Lands are conveyed away by Feoffment 


Fee, by the youngeſt Son, and the Feoffce dies 
ſeiſed, the Envy is barred, Co. Lit. 244, 237. 
If he, who hath Right of Entry into a Free- 
: hold; Enter into Part of it, this Entry ſhall be ac- 
counted an Entry into all that Part of the ſame 


'- which' is in the Poſſeſſion of one Tenant, tho? he 


entred not into all that he poſſeſſed. An Eſtate 
of Freehold will not ceaſe by the Law, without 
*Entry or Claim: And a Man muft Enter to take 
Advantage of a Condition, or if he cannot Enter, 
he muſt make his Claim. Co: Lit. 218. 

In Actions for Recovery of Lands, Entry is to 
be made in twenty Years, c. But where a Fine 


13 1 | 
: * 
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is paſſed, Entry muſt be made within five Vears: 
And to make Claims and Entries on Lands of 
Force, to avoid Fines, Cc. an Action muſt be com- 
menced within one Year next after the Entry or 
Claim, and be proſecuted with Effect. Stat. 3 
I. c. 16. and 4 & 5 Ann. for Amendment of , the 
Law. te 1 | 
Entry of the Heir upon Lands deſcended to him 
on the Death of an Anceſtor, is neceſſary to en- 
title him to the Rents and Profits. No one can 
reſerve the Power of Entry for a Condition broken 
to any other but himſelf, his Heirs, Executors, 
Cc. Parties, and Privies, in Right and Repreſenta- 
tion. Co. Lit. 214. Dyer 131. R 
A Perſon out of Poſſeſſion, cannot make a Leaſe 
of Land, but by Entring and Sealing the ſame on 
the Land: And a Leſſee muſt enter into Lands de- 
miſed, which he may do though the Leſſor dies; 
and if the Leſſee dies before Entry, his Executors, 
Cc. may enter. Lit. 59, 454. Ploud. 176. 
A Writ of Entry lieth at Common Law, for him 
in Reverſion, where Tenant for Life, &c. Aliens 

in Fee. 3 


There muſt be a Right of Entry, to juſtify 2 - 
and Rights by Diſcent are preferred. A Diflei- 
ſor's yy Os, entitles his Heir to Enter, the 
Eſtate in Law being ſuppoſed in him, as his Father 
died ſeiſed; ſo that the Perſon having Right, is + 
excluded Entry. Where a younger Brother En- 

ters on the Death of an Elder, it ſhall not take 
away the Entry of the Heirs of the Elder; for 
they may Enter, becauſe they have Privity of 
Blood, and Claim by the ſame Title; but the Pri- 
viry of Blood failerh where a Feoffment is made,” 
and the Feoffee, who is a Stranger, dies ſeiſed. 
Entry on Part of the Land, is in Law an Entry 
on the whole; and it cannot be preſumed.a Man 
ſhould enter upon all. To an Eftate of Freehold, En- 
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terry is required by the Common Lay; and there- 


"I fore it may not ceaſe e Hagey Actions are 
do be proſecuted ypon Entries on Alienations ; for 


Fa. 


in theſe Caſes the Action is the Claim at Law. An 
A bus . Ls can't _— ſaid to be in Poſſeſſion 
. to have Profits, wit Entry, though be bath 
Bier A Leſſee muſt enter, or ho cannot bring 


; Treſpaſs, Ec. f : 


-—_ "Equity, - 
F7> Quity is the Correction or Qualification of the 
Law, generally made in that Part wherein it 
faileth, or is too ſevere. , 5 
It is alſo ſaid to be a Conſtruction made by the 
Judges, that Caſes out of the Letter of a Statute, 
yet Feng within the ſame Miſchief, or Cauſe of 
Making, ſhall be within the ſame Remedy that 
the Statute provideth. For when the Words of a 
Statute enjoin one Thing, they enjoin all other 
Things that are in the like Degree : As the 
Stat. 9 Ed. 3. c. 31. ordains, that in an Action of 
Debt againſt Executors, he that comes in by Di- 
ſtreſs ſhall anſwer; the ſaid Act ſhall be extended 
by Equity to Adminiſtrators. e | 
The Stat. Weſtm. 2. provides, that whenever 
there ſhall be found in Chancery, that in one 
Caſe there is a Writ, and in the like Caſe, fal- 
ling under the ſame Right, and wanting the like 
Remedy, no Writ is found, the Clerks in Chan- 
* cery are to agree in making a new Writ, Cr. 7 Co. 


Rep. 4. "1 


aims at Equality io Determinations of Juſtice ; 
And becauſe no Legiſlators can poſſibly ſet down 
in their Laws all Caſes which may happen in ex- 

- preſs Terms, that Failure and Omiſhan is to be 
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reformed i fpwoupe And the Great Deſign of E- 
quity, is, that go Caſe whatſoever be without Re- 
Eſcapes. 
Pape is where one arreſted or impriſoned, gets 
away from the Perſon having him in Cuſtody 
before delivered by due Courſe of Law. c 
Sheriffs and Gaolers permitting a voluntary E- 
ſcape, in a criminal Caſe, are eſteem'd Guilty of 
the Crime done by the Offender, and muſt anſwer 
for it: And for negligent Eſcapes, the Gaoler, &c. 
is to be fined. But in Civil Actions there is a Dif- 
ference between Arreſt on mean Proceſs and Exe- 
cution. The Reſcous and Eſcape of a perſon upon 
Arreſt, before brought to Gaol, may excuſe the 
Sheriff in Action of Eſcape; but when the Priſo- 
ner is taken upon Execution, or when he is in 
Gaol, it is otherwiſe. H. P. C. 112. 2 Co. Inſt. 
105, 589. 1 Roll. Abr. 807. 52 5 
In Caſe of a tortious Eſcape, of a Priſoner ta- 
ken in Execution, the Party may have a new Ca- 
pias to take him in Execution again, or Action on 
the Caſe againſt the Sheriff. But if the Sheriff vo- 
luntarily permit the Eſcape, Action of Debt is to be 
brought- againſt him ; and the Priſoner is diſcharg'd 
from the Phintif, 1 Lill. Alu. 5 1. 
Action of Eſcape will not lie againſt the Execu- 
tor or Adminiſtrator of a Sheriff, Cc.  Cro; Elix. 
393+ e 


It a Gaoler, &c. ſuffer an Offender to eſcape vo- 
luntarily, it is fitting he ſhould ſtand in the Place 
of the Criminal, to ſatisfy Publick Juſtice ; and 
that he be ſeverely fin'd for his Negligence, at- 
- tended with the worſt — pa to others. On 


a common Arreſt the Shogy may not dene : 
$00” raiſe 
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raiſe the Poſſe Comitatus to execute the Proceſs ; 
as he may to take and ſecure one in Execution 
5 that is condemned by the Law. A new Executi- 
on is neceſſary on a tortious Eſcape, or a Reme- 
| dy would be wanring for the Party recovering. 
And Action lies againſt the Sheriff for an Eſcape, 
| becauſe he is accountable for his Priſoner ; but 
not againſt his Executors, Oc. after his Death, b 
2 it is a perſona] Wrong, which dies with 
A/Gaoler refuſing to receive a Perſon arreſted by 
the Conſtable for Felony, whereby he is let go, is 
Guilty of an Eſcape, for which he ſhall be pu- 
niſhed. 3 Co. Rep. 71. And if, a Murder is com- 
' mitted in a Town, in the Day-Time, and the 
Murderer not taken, it is an Eſcape, for which the 
Town ſhall be amerced. 2 Iuſt. 50 0. 
The letting a Priſoner go is a releaſing of him from 
the Puniſhment which is his due, and letting him 
looſe to further Miſchief, and therefore puniſh- 
able; and the Town is ſuppos d to do ſo of a 
_ © Murderer eſcaping.” - Ep 


ſ  SSOIN is where an Action is brought, and 

_ the Plaintiff or Defendant cannot appear at 
the Day in Court, then he ſhall be effoin'd to ſave 
his Default: And Eſſoin is a Kind of Imparlance, 
or Craving of longer Time, that lies in Actions 
Real, Perſonal and Mix d. 2 Co. Inſt. 123. 

But where any Judgment is given, or the Party 
is diſtrain d by his Lands, the Sheriff is command- 
ed to make him appear, Cc. Eſſoin will not be 
allow'd; and after the Tenant hath once Ppeard 
in Writ of Aſſiſe, he ſhall not be eſloin'd, but the 


Inqueſt is to be taken by Default, 'O'c..3 E. I. 42. 
7" - __ 
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n e ridge 3. ie 1 
There ard lawful and abs Excuſes for De- 
faults of Perſons, and when ſuch are exhibited the 
Court will allow of them ; bur after Judgment, 
Sec, it is too late to put off and * the Pro- 


22 boo uric 


executors. 


N Executor is he chat is appointed by: 2 Man? s 
- Laſt Will and Teſtament, to have the Exe- 


#2 


cution thereof, and the Diſpoſing of wy Teſtator's | 


Subſtance, according to the Will. 


An Executor hath as Aſſets all Goods and Chat- ® 


tels, &c. of the Teſtator, and may recover a Debt 
or Duty which was due to the Teſtator, akho*-he 


be not named: And an Executor ſhall be bound by 


his Teſtator's Covenant, altho' he is not named 
therein; but an Heir ſhall not be bound unleſs he 
be particularly named. Dyer 14, 37. 
Executors or Adminiſtrators ſhall have ARtons 
of Debt for Arrearages of Rent, and take Diſtreſ- 
ſes againſt the Tenants in Poſſeſſion, in the like 
Manner as the Teſtator might or ought to have 
done: And Executors are to have the hke Writs, 
Actions and Proceſs, as the Teſtator might have 
had. . e 4.23. 13 Ed. 1. and: 33 Hes. 
e. . 
1 is a Riki in Law; that wii his Feſtator 


might have waged his Law, his Executors ſhall 


not be charged with that Duty; ſo chat Debt li- 


eth not againſt Executors for the Diet of the Te- 


ſtator, for he might bave waged his Laws, and ſo 
| have freed himſelf thereof. 9 Rep. 87. 5 
Il after, the Death of a Man, none tales op- 
on him to be Executor or Adminiſtrator by Law; 
yp . uſe the _ 
| 2 


of the deceaſed, or 
N take f 
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63 The Student's Companion: 
take them into his Poſſeſſion, which is the Office 
of an Executor or Adminiſtrator, ſuch Stranger 
may be charged as Executor in his own Wrong. 
And if a Stranger claiming to be Executor, take 
the Goods, pay and receive Debts, &c. and in- 
termeddle as Executor, tis the ſame Thing; he is 
Executor in his own Wrong. The Executors and 
Adminiſtrators of Executors; in their own Wrong, 
ſhall be liable to pay the Debts of the Teſtator. 
5 Rep. 33. 30 Car. 2 9 
An Executor is to pay all the Debts of the Te- 
ſtator, before any Legacies; which may be ſold for 
Payment of the Debts, if there be not otherwiſe 
enough to pay them: And the Debts are to be paid 


in the Order following; firſt, Debts to the King, 
Debts on Judgments, Statutes, Cc. Then Debts 
on Mortgages, Bonds, and other Specialties; and 
laſtly, Rent, Servants Wages, Debts on Shop- 
Books, c. And if a Man accepts an Executor- 
ſbip, and pays any Debts before thoſe of a higher 
Nature, he is liable to the Payment of all the reſt, 
tho” out of his own Eſtate. . Plowd. 543, 
: The firſt Buſineſs of an Executor is to bury the 
Deceaſed, according to his Rank, and after that 
make an Inventory of his Goods, Chattels, Debts, 

c. in the Preſence of two Legatees, or other ſuf- 
ficient Perſons; then prove the Will, ſell the Goods 
and Chattels, receive and pay Debts, Cc. | 


An Executor is co - relative with, and Repreſenta- 
tive of the Perſon of the Teſtator, ſo as to receive 
his Debts, perform his Covenants, c. And where 
a Teſtator could have Remedy by Action, or 

otherwiſe, it is reaſonable his Repreſentative 
ſhould have it. If a Teſtator might wage his 
Lap, on his Death, the Advantage and Defence 
is loſt by the ARt of God, and no Default of his; 
wherefore his Executors, who Repreſent him, 
ſhall not be prejyyiced thereby. Strangers ought = 
i = to 
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do take Care of intermeddling with the Teftator's 
Goods, becauſe they may hinder rightful Execu- 
tors; and. the Creditors of the Deceaſed have no 
other againſt whom they may bring their Actions 
for their Debts; for the Law knows no other. 
Debts are an abſolute Duty of the Teſtator, and 
conſequently ſhall be paid before Legacies, which 

are 9 — of Curteſy and Gratification only. 

And Debts of a higher Kind are to be paid in 
Order firſt, becauſe they ought to be ſo paid by 
Law, and ReſpeT being firſt due to them by their 
Nature. A Perſon muſt not be buried above his 
Rank, becauſe Creditors may be wronged by the 
Expence of it. „ V 


23 


If a Man Deviſes by Will, that his two Egecu- 
tors ſball ſell his Land, and one of them dies, the 
Survivor may not ſell it; but if he had deviſed his 
Land to his two Executors to be ſold, in that Caſe 
the Survivor ſhall ſell it. Co. Lit. 181 7 , 


A Deviſe, that Executors may ſell, is not of the 
Force of a Dilger tion to Executors to be ſold ; 
becauſe in the firſt Caſe there is but a bare Truft 
and Authority, which ought to be ſtrictly obſer- 
ved; but in the laſt Caſe there is « Truſt coupled 

vith an Intereſt, which ſhall ſuryive © 


2 


Exueecutton. 


U Kecution ſignifies the laſt Performance of an 
Act after Judgment, Cc. which makes Mo- 
ney of the Defendant's Goods, or other Things, and 
delivers them to the Plaintiff, which he accepts in 
Satisſaction, and is the End of the Suit. 
There are three Writs of Execution in Perſonal 
Actions, a Capias ad ſatisfaciendum againſt the 

Debtor's Body, a Fieri facias againſt his Godds, 

and an Elegit for a Maier * Lands. And if 
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you ſue ſorth a Writ of Fieri facias againſt the 
Defendant's Goods, and Levy Part of the Debt, 
but not the whole, you may afterwards have a 


\ Capias ad ſatisfaciendum againſt bis Body, or an 


Elegit. ſor the Reſidue; but if you firſt'impriſon 


the Defendant on a Capias ad ſatisfaciendum; then 


you are debarred from bringing Fieri facias againſt 
the Goods, or an Elegit againſt the Lands, whillt 


: 


the Defendant continues in Execution. 


In Real and Mix'd Actions, Execution is either 
by Habere fatias Seifinam, to put the Party in Poſ- 
ſeſſion of his Freehold recovered by Judgment of 


Law; and Habere facias poſſeſſionem, to put him 


in Poſſeſſion of his Term, Cc. 1 Co. Inft. 289. 


4 Rep. 88. 


If one be arreſted upon Proceſs in B. R. and 
puts in Bail, and afterwards the Plaintiff recovers, 
and the Defendant renders not himſelf according 
to Law, in Safe-guard of his Bail, the Plaintiff may 
at his Election take Execution againſt the Princi- 
pal, or his Bail ; but if he takes the'Bail, he ſhall 
never afterwards meddle with the Principal. Alſo 
if the Principal be in Execution, he cannot take 


the Bail. Cro. Fac. 3 20. 2 Nelſ. Abr. 776. 


Aſter a Judgment is ſigu d, there may be Exe- 


cution taken immediately upon it. And if Execu- 


tion be not taken within a Year and a Day after 


Job dent is given in a Cauſe, where there is no 


Fault in the Defendant, as for Inſtance, where 


there is no Injunction, or Writ of Error, & c. to 
prevent it, there muſt þe a Scire facias taken' out 


to Revive the Judgment, or Execution ſhall not be 


had: And in Caſe of the Death of either of the 

Parties in the Cauſe, Scire facias muſt be obtain'd 

to Revive the Judgment. Style's Reg. 296. A 
If Chattels are ſufficient to pay the Hebe, the 


bent ought doe rggexrend the Lac: Goods 


\ 
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pawn'd, Goods bought bens fide, depending the 
Action, Things annexed to the Freehold, Cc. ſhall 


not be ſubje& to Execution. By the Common 
Law one could have Execution only againſt Goods 


and Chattels, and of Corn or other preſent Profit 
of the Lands by Fieri facias, or Levari facias ; 
not of the Body, on Account of Liberty, or fu- 


tyre Profits of Land, allowed by Statutes. 8 Rep. 


143: 1 Iuſt. 289. 2 Inft. 394. 


When an Execution is return'd, executed and 


filed, the Party can never have another Execution 
upon that Judgment upon. which the. Execution 


was grounded. Bur where a Man dies in Execu- 


tion, the Plaintiff may have another againlt his 
Lands, Oc as if he had never been taken in Exe- 
cutinn, V Ä 

| Writs of Execution bind the Property of Goods 
only from the Time of Delivery to the Sheriff, @c. 
but Land is bound from the Day of the Jude- 


ment. Stat. 29 Car. 2. c. 3. Goods or Chattels - 


of Tenants in Meſſuages, cc. Leaſed, ſhall not be 
taken in Execution ti [ Rent be paid the Land- 
lord, not exceeding one Year's Rent, & by Stat. 


One in Execution ſhall not be delivered out of 


EF rgt 
a 
* 


till Satisfaction is made, he is barr'd from the 


other Writs of Execution; becauſe n Man's Body _ 


is the moſt Dear and Valuable to him, and the 
La ſuppoſes he will do his utmoſt for hisReleaſe- 
mont; but it is not ſo in Caſe of Goods. Writs of 
-  -Emncecution, as well as Actions, concern the Reali- 
oer 1 : And when «Perſon has his E- 
_ * JeRtion, and ehuſes accordingly, it thall be intended 


fſior the beſt and be concluſive: ſudgments.are forgot- 
teten, if not preſencly executed; and therefore they 
ecution is negletted or 


Aire tobe Revivd, when; 


— 
2 
* 


* delayed 
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where the Plaintiff impriſons the Defendant's Body | 


— 


; 
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delayed. On the Death of Parties, it is. as it were 

a new Cauſe to their Heirs and Executors, ſo thar 

Scire facias is neceſſary. Goods and Chattels are 

the moſt proper Things of Satisfaction; but Goods 

pawn'd, Ec. the Defendant hath not abſolute Pro- 

rty in. 'There can be but one Execution on one 

Judgment, unleſs where a Party dies; when others 

„Are permitted, that there may not be a Failure of 

SatisfaQtion. As a Landlord's ſureſt Remedy is 

Diſtreſs for Rent, tis fit his Rent ſhould be paid 

-_ - , when he is depriv'd of that Remedy, by taking the 
* | {zoos in Execution. : Be q * 4 


©  Extents. 
tent ſignifies a Writ or Commiſſion to the She- 
riff for the Taking and Valuing of Lands and 
Tenements, in order to the Satisfaction. of a Debt 
or TY. -- 

The Writ Elegit is given by Statute upon Re- 
covery of Debt or Damages, &c. for the Sheriff 
to deliver to the Party recovering, All the Chattels 
of the Debtor, (except Beaſts of the Plough) and 
the Moiety of his Land by reaſonable Price and 
Extent, till the Debt is levied. 13 Ed. 1. 

And the Appraiſement and Extent upon the 


Elegit, ſhall be found by the Inqueſt of twelve 


Men. If Goods are appraiſed by Appraiſers, and 
they appraiſe them too high, the Goods ſhall be 
delivered to the Appraiſers themſelves, at the Rate 
they ſet on them. Plowd. 80. F 


A Moiety of the Lands is to be delivered in Extent, 
till the Debt is ſatisfied; the other Moiety the 
Debtor enjoys for his Support in the mean Time. 
And the Exteng concerning Lands, is to be made 
by an Inqueſt of twelve Men, and not the Sheriff 
only, that there may be no room for 1 

If Appraiſers Value Goods too high; * 


take them as a Puniſhment they intended 


* 


* 


Erxtinguichment. 


DO Xtinguiſhment is the ceaſing of a Thing to A 


L. which « Man had Right, by his own Act, 
and hath the Effect of Conſolidation. 


If a Man hath an yearly Rent due to him out of 
the Lands of. another, and afterwards purchaſe the 


ſame Lands, now both the Property and Rent are 
conſolidated, or united in one Poſſeſſor, and the 
Rent is ſaid to be extinguiſhed : So where a Man 
has a Leaſe for Years, and afterwards buys the 
Property, this is a Conſolidation of the Property of 
the Fruit, and an Extinguiſhment of the Rent. 
% 323-5 ͤ ores 8 
A Man having a Rent-Charge to him and his 
Heirs, iſſuing out of certain Lands; if he purchaſe 
any Parcel thereof to him and his Heirs, all the 
Rent-Charge is Extiuct; for the Unity of Poſſeſ- 
fion of Parcel of the Land, and of the Rent (by. 
the Act of the Party) extinguiſheth the whole 
Rent. 1 Iuſt. 149. a VVV 

By the Purchaſe or Grant of an Eſtate in Fee- 
ſimple, an Eſtate-Tail in the Lands is Extinct. An 
Eſtate-Tail of Baron and Feme, by a Divorce is 


* 4 * 


their Lives. 9 Co. 139. 


Extinguiſhed ; and they have after but Eſtates for 


If a Man e a higher Eſtate in Lands, &. 
than he had before, his former Right or other E- 
ſtate ſhall be drown'd therein and made void. 

And in Reſpect to Rent, when a Man hath the 
Land it ſelf, out of which the Rent iſſues, the 

Rent is of conſequence Extinct. A Man tannot 

.- himſelf hold Part of Lands out of which a Rent- 

© -<Eharge is paid, and at the ſame Time have the 

Kent Charge; becauſe the Rent-Charge is Intire, 
and iſſuing out of everggPart of the Land, and 
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cannot be Severed or Apportioned. By Divorce, 
an Eftate-Tail of Dates tad Feme is Extin&, as 
the Marriage, which wes the Means whereby they 
might have Heirs inheritable, is diſſolv d. 


— —— — — — | 

— 15 2 
"Falſe Impꝛiſonment. 
f , LY 1 9 4 


Ale Impriſonment is where any one is Re- 
L ftrained of his Liberty, contrary to Law: It 
is a Treſpaſs committed upon a Man's Perſon by 
ümpriſoning him without Cauſe. 2 7nft. 53. 
"If a Proceſs be unduly obtained, and the Party 
. againſt whom it is had, be thereupon taken and 
Im priſoned, an Action of Falſe Impriſonment doth 
ie, by the Party impriſon'd, againſt him at whoſe 
duft he is impriſon d; but not againſt the Officer 
who executes it. 1 Lill. 595. 1 1 
Where a Bailiff arreſts the Party, after the Re- 
turn of the Writ is paſt, Action of Falſe Impriſon- 
ment lies againſt him. W 


. 
* 1 


* 


vp By Magus chene no Man is to be imprifdned, but 

* q ©: i Law; and therefore, when ever any Man is im- 

3 i - WY: priſoned contra to Law, conſidera le 

_ = ..__ are awarded, with ReſpeS to the Violence, a Man's 
* 


- 


Los of Time, Sie. Officers are not accountable 

7 for undue Proceſſes; but if they arreſt the Party 

| after the Writ is returnable, tis the ſame Thing as 
f there were no Writ, and puniſhable accor- 


dingly. Ps 5 | 
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Falſe Judgment, as N 
* 


F. a Judge declares the Law seen tha- 
udgment may be reverſed; and a judgment 
all be intended good till teverſed by Writ of 
Falſe Judgment, G c. A Jury giving a Falſe Ver- * 
dict Attaint lies; whereon by the Common Law 
the Puniſhment was, That the Jurors Meadows \ 
ſhould be plowed up, their -Houſes broke down; 
Woods grubbed up, and all their Lands and Tene- 
ments forfeited to the King, &c. But by Statute, 
the Severity of the Common Law is mitigated ; 
for a pecuniary Penalty is appointed, and Fine and 
Ranſom at the Diſcretion of the en, 81 * 
294. n H. 8. 6.3, 15 


&:-£ 


A corry Judgs or Jury are very F oft 

in the „ e of our ancient Law; and the giving. 
__ falſe Verdict is ſeverely and Exe Pay Punithed, 
-  becanſe thereby a Man 5 TP e, erty, 9 
de forfeited and loſt. 


ber uni. ER. . 


N Eſtate. in Fee-ſimple is, aekine * hath | 
Lands and Tenements, To Hold to him and 
bis Heirs for ever: And a Man cannot ae a 1 
greater Eſtate. 

All other Eſtates and Tater are derived! out of [8 
Fee· ſimple ; and the Word Heirs makes the Inbe- 4 
ritance: For if an Eſtate be granted to a Man, To | | 
Hold to him for ever, or to him and his Aſſigns J 
for ever, this makes but an Eſtate for Liſe, for 
Want of the Words, His Heirs. But in Wills, 
| which are more ſavour d than Grants, an — 


„ 
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of Inheritance may paſs without thoſe Words; for 


it may be good, if it be given to one and bi Al- 


ſigns for ever. 1 Iuſt. 


8 wee Sorts of F ee-ſimple 1 : 


| Abſolute, ſuch as I have already deſcribed; and 
Fee-ſimple Conditional, and Qualified. Conditional 


is 2 4 an Eſtate is Granted in Fee-ſimple, Cc. 


with a Quality annexed by him that hath the 


Eſtate or Intereſt, whereby the Eſtate granted may 


de either defeated or —__ upon an uncertain 
Event, and till then, the Eſtate granted is abſo- 

lute : Qualified Fee-fimple is that which may be 

Defeated by a Limitation; c. Co. Lit. 18, 19. 


If one give Lands to two, and their Heirs, the 
Donees have joint Eſtares for Life, and ſeveral In- 
* heritances. A Feoffment made of Lands to one, 


and his Heirs Males, is a Fee-ſimple, for want of 
the Word, Body, wiz. Heirs Males of his Body: 
For it is not an Eſtate compriz'd within the Stat. 
of Weſtm. 2. De donis Conditionalibus ; and be- 
fore that Statute there were no Eſtates-Tail, but 
ſuch Eftates were Fee-ſimple Conditional. Mich. 
23 Car. B. R. | 

A Fee-ſimple determinable upon a Contingency, 
is a Fee to all Intents; but not ſo durable as an 
abſolute Fee. A Fee-ſimple cannot be limited upon 
; Fee · ſimple; if it be, it is void. Dyer 33. 


To have Fee, is to have Inheritance; and Fee g- 
ple is an Eſtate without Limitation, ſo that it is 


the greateſt a Man can have. The Word Heirs is 
the moſt extenſive Word of any, becauſe Heirs 
are derived from a Man's whole lood, and it is 
the Blood which dire&s the Inheritance. A Fee- 


{imple upon Condition, depends upon the Per form- 


ance of the Condition, to ſubült © or not. Where 
Lands are given to two and their Heirs, the E- 
ſtate muſt be joint to the Grantees ; but afterwards 
it is ocherwiſe ag to their Heirs, for they cannot 


on 


L 


* 
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have one Iflue. A N e deſtroys not a 
Fee - ſimple, becauſe the Eſtate is good till the 
Contingeney happens. A Fee: ſimple being the 

largeſt Eſtate a Perſon can enjoy or diſpoſe of, no 
Fee · ſimple, or other Eftate, may be limited after 


4 


H. 


.- Feolfments, | 


A Feoffment is the Gift or Grant of Manors, 
Meſſuages, Lands, Tenements, &c. to an- 
other in Fee; To him and his Heirs for ever, by 
the Delivery of Seiſin of the Thing granted. 
The uſual Conveyance at Common Law, was 
Feoffment, to which Livery and Seiſin was neceſ- 
ſary, the Poſſeſſion being thereby given to the 
Feoffee; but if there was a Tenant in Poſſeſſion, 
ſo that Livery could not be made, then the Rever- 
ſion was granted, and the particular Tenant at- 
torned. Aſterwards a Leaſe and Releaſe was held 
a good Conveyance, but the Leſſee was to be in 
actual Poſſeſſion before the Releaſe; tho' this is 
helped by the Statute 27 H. 8. which unites the 
Uſe to the Poſſeſſion, without actual Entry, & c. 
No Feoffment can be made of ſuch Things 
whereof Livery of Seiſin cannot be had; for no 
Deed of Feoffment is good to paſs' any Thing by 
Way of Feoffment, but where Livery of Seitn 
duly executed upon it: Feoffment, without Livery 
of Seilin, is only an Eſtate at Will. Co. Lit. 5. 
Ploud. 214. r | y: 
A Feoffment in ſome Reſpects is ſaid to excel 
the Conveyance by Fine and Recovery; for it 
cleareth all Diſſeiſins, Abatements, Intruſions, &. 
which neither a Fine, Recovery, or any other 
Conveyance doth, 1 Iiſt. 9, 49. 


— 
1 
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E by Festen has Et " alt others 
© © the mo obſerved and regarded, becauſe it is the 
Vee * = 1 made, and beſt remember'd you. 

| d, by Reafon of the Livery and Seiſin 

. the preſent Eſtate of the Feoffor, and * 
rerh all the preſent and future Right to the Thing 


convey d; it alſo bars the Feoffor from all Colla- 
reral Benefit, as Conditions, Powers of Revoca- 
vi Writs of as Sc. and * NO 


Friony and Larceny. 


aElony is where a any Thing is — — * a vl 
and bitter Mind.” And Felonies by the Com- 
mon Law are four, viz. ſuch as are committed 

againſt the Liſe of a Man, againſt his Goods, a- 
gi inſt bis Habitation, againſt Publick ſuſtice. The 

ies by Statute are perſonating Bail, acknow- 
ledgiog Deeds inrolled in the Name of another, 
Buggery, Rapes of Women, maiming Perſons ma- 
liciouſly, ſo as to diſable any Limb, even, of 
Woods, Oc. £5 $ 

Where one is doing en unlawful AR, and the 
Death of any one upon the Doing of it, 
tho the Death of the Party was not intended by 
him that did the Act, yet this is Felony. And if 
one be committed to Gaol for one Felony, the 
Juſtices of the Gaol-Delivery may enquire of and 
try him for another Felony, for which he was 
not committed, by Virtue of their ann 
3 Co. Inſt. 

When a Perſon felonivully takes awhy the Goods 
of another, not from his Perſon, or out of his 
Houſe by Night, @c. it is called Larceny; and is 
Grand Larceny, when the Thing ſtolen _ 1 

5 1 2 1 2 


12d. for which the Offender ſhall. be hatged ; 
and when it is under that Value, it is called Petit 
Larceny, and is puniſhed with Whipping. 3 Lf. 
107. But in Caſe of Larceny, the Jury may find 
the Goods of leſs: Value than 12 d. tho' a Man 
| be indicted for ſtealing Things of the Value of 40 s. 
and ſo convict the Priſoner of Petit Larceny only. 
„ OT re En 2 

If a Shop-keeper deliver Goods to one, who 
pretends-to buy them, and he runneth away with 


them, it is Felony. And if a Man deliver Goods 


to Work- people, and they ſteal them, it is Larceny. 
Stealing Goods and Chattels, which Perſons by 


Contract are to Uſe, is Felony. If a Guelt hath 


Plate ſet before him in a Tavern or Inn, it is Fe- 
lony to take it away. A Butler that hath the 
Charge of Plate; a Servant, who hath the Charge 
of a Chamber, by Delivery of the Key to him, &c. 
may be Guilty of Larceny. . 3 Juſt. 108. Raym, 
And the leaſt removing a Thing, tho? it be not 
quite carried oft; as if one take Goods out of a 
Trunk, and lay them on the Floor, but is appre- 
hended before he gets away, Cc. it u Fels 

3 Inſt. 18. CHE te my 
But Perſonal Goods muſt not be of a baſe Na+ 


ture, ſuch as Dogs, c. And ſome Things Ferre 


Nature, made tame, it is not Felony to take 
them,; as for Example, 


Squirrels, Parrats, &c. B id Beaſts, fit fot 


Food, are reduced to Tameneſs, vis. Deer, Hares, 
Conies, Oc. he that ſtealeth them is Guilty of 
Felony. Alſo taking away Turkies, Geeſe, Ducks, 
or Poultry, Fiſh in a Trunk or Pond, &c. is Felo- 
ny. 3 Juſt. 109, 110. N 
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Apes, Monk ies, Bears, 
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A Man ought not to be arreſted upon Suſpicion 
of Felony, except there be good Cauſe ſhewed for 
the Ground of the Suſpicion. os 


- 
Ri, 
. 
Dp 


. The Law ſecures a Man's Life and Goods, and to 
5 violate them is Criminal. When a Perſon goes 
I do do an unlawful AR, it is to be ſuppoſed he in- 
tends to do any other which may enſue on the 

_ _ doing it. In -Larceny the Jury have a Power, 

as it were, of ſhewing Mercy to a Criminal, where 

the Crime is ſmall, or it is his firſt Offence, by 

finding the Theft under 12 d. Running away with 

Goods bought, ſhews a Felonious Intention; and 

they are not out of the Owner's Poſſeſſion by De- 

livery, but on compleating the Contract. Where 

' Perſons have Goods to Uſe, c. they may not 
ſteal or take them away; for they have the Uſe 
only, and not the Property. And removing 
Goods, diſcoyers an Intent to ſteal them. Things 
made Tame, and not Wild, one ay have Proper- 
ty in, and being fit for Food of Life, they are the 
more Valuable, to make ſtealing them Felony. 
Suſpicion of Felony, ſhould be well grounded on 
Arreſt, becauſe of the great Damage it does a 
Man's Reputation. 2 NT 


& ” 


If a Married Woman commit Felony in Compa- 
ny with her Husband, ſhe ſhall be excuſed ; but 
if the Wife alone ſteal Goods without the Know- 
ledge of the Husband, it is Felony in her. A 
Feme Covert.-cannot fteal her Husband's Goods; 

though if ſhe is taken away with them againſt his 
Conſent, or ſhe deliver them to an Adulterer, &c. 
this is Felony in him. 3 Inſt. 3 10. | | 


= Where a Woman commits Felony with ber Husband, 
1 the Law preſumes it is done by his Command and 
Coercion, ſo as to Excuſe her. A Feme Covert, 
can't ſteal her Husband's Goods, becauſe what is 
his, is alſo hers; but if ſhe is taken away with 


© 


them 


— of the Lats 


| them. by another, the Perſon who takes them has © 
_nomBr perry in them, and en * is a 


Convicts of Felony, &c. within the 1 . 
Clergy, are to be tranſported to the Plantations. 
for ſeven Years, inſtead of being burnt in the 
Hand, or Whipped. And where Clergy is taken 
' away, they may be tranſported for fourteen * 
by a late Stutute 4 Geo. 1, c. 11. . 


Tn is extending M with a 5 View ; firſt + 
of ſaving the Lives o — 65 CG and ſecond- 


en e e 
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Felo de fe. 


Felo & ſe is be that commits Felony, Fur Kil- 
ling of himſelf. 

Upon Conviction, a Felo de ſe forfeirs all bis 
Goods and Chattels Real and 8 which be 
bath in his own Right; and all ſuch Chatteſs Real 
which he hath jointly with his Wife, or in her 
Right. 3 Inſt. 55. But tho” regularly all the Per- 
ſonal Eſtate of a Felo de ſe is forfeited to the King, 
yet if ſuch a Felon hath due unto him a Debt upon 
a Simple Contract, without Specialty, it ſhall not 
be forfeited to the King; for then cbbarty would 

be rebutted from Waging his Law. Dyer 262. 
And in other Caſes; the Forfeiture of Felo de ſe 
is often Times remitted, on the Coroner's JF. 
finding their Verdict Lunacy. 


For a Man to Murder himſelf is a great Crime, * 
ing committed againſt the Law of Nature. And aas 
the King has an Intereſt in his Subjects, for his Safe - 
ty and Defence, they may 'of 1. chemſalres, 
Aicbout incurrin 9 0 $ But this 

| 4 * Forfei - 
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Fi ines and v Forſityres. 


; Word ine, 4 in a i Senſe, Gonific A 

pecuniary Puniſhment or Recompence, for 
an Offence committed againſt the King and bis 
Ewa. And Forfeiture is the Effect of Trnſpref- 
ſing ſame penal Law z as of Life, Member, Lands, 
Goody Cc. A 
Our Statutes are many of them very Penal in 
the Impoſing of Fines: And where the Law doth 
not Impoſe them, as for Crimes or Miſdemeanors 
under Treaſon or Felony, the Judges have an Ar- 
bitrary or Diſcretionary power of inflicting them. 
By Magna Charta, it is enacted, That — a ſmall 
Flut, 2 ſmall Puniſhment i is to be inflicted; and 
that even for great Ones, a Man is not to be A- 

o as to badeſtroyed. 9 H. 3. c. 4. 

As to Forfeitures for High Treaſon, the Crimi- 
85 forfeits to the King all his Lands, Fenements 
and "Herediraments, | Goods, Chattels, c. For 
Murder Lands are forfeited ; "Manſlaughter, Chance- 
medley, andgfe Defenden, do, a Forfeiture of Goods 
is incurred : And hay occaſions Caſual Death, 

a Horſe, Cart, c. is alſo forfeited to the King. 
For Felony, where a Tenant in Fee, c. commit- 
eth-it, the King ſhall bave Year, Day and Waſte 
zin his Lands, . afterwards it comes to the Lord 
by Eſcheat; and Goods and ane of the Of- 


fender. are. forfeited, For Pgtit La rceny, F in 
Felony, Ge. Goods are forfeited. | Pls beak 
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The Forfeitures in criminal Caſes are on Con- 
viction before Judgment, by Verdict, Confeſſion, 


Cc. or Attainder upon the judgment given upon 
the Verdict, Confeſſion, Cc. or on Ou? 4 


Abiuracſon- Co. CH. %% 7 

If one, commits, Trealon) and: dies bolus A 
tainder, by Confeſſon, or Verdict, he ſorſeits no- 
thing: And if one is ſlain in open Rebellioh, * 
ſhall ſorfeit Nothing, if, not Attainted by yon 
Parliament. 3 Juſt. 12 
A Woman ſhall have her Power Ansetzen, 
all Caſes, except for Treaſan; and even in loch 
Caſe her ne en ee the [Treaſon of 


W At siena 1 516 i 
Tbe Tranſgreſſion of 1 the Offence 1 not. 
Capital, requires ſome Puniſhment, either Pecu- 
niary of Corporal; and our Laws ſo müch regard | 
the Eiberry and Welfare of a Man's Perſon, that 
they incline to the former; but Fines ure to be 
proportioned to the Otfence and Cireumſtanees of 
the. Offender, and the Law inflicts not Ruin as 4 
Puniſhment, The orfoithres for Capitel N 3 
ces, indeed are Reaſonable, becauſe as "ths © rimi- 
nal is adjudged Uiworthy of Life, ſo he is of 
Conſqquenoe of his Eſtate, which is for the Sup- 
vt of it: And the Life of an innocent Man, 
recious in the Eye of the Law, there is 
no e ing whatſoever, even in one's own. Defence, 
Without a For annexed” to it; and of the 
very Thing that occaſion'd the Death, Attainder 
- of Treafon makes the Forfeiture, for till then the 
Crime is n proved and determined. Tho' a 
Woman ſhall forteit Dower for the Treaſon o her 
— Hissband, ſhe ſhall not her Joinrure, becauſe it is 
ufually ſertled'i in nen of her fortune. TT 
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Feines and Recoberies. 
ar is a Covenant made before Juſtiges, en- 
A © tered of Record for Conveyance of Lands, 
Tenements and Hereditaments. . And a Recovery 
is Fifio juris, a formal Act by Conſent, uſed for 
cutting off an Eſtate-Tail, & c. in Lands or Te- 
ments, to the Intent the Perſon ſuffering it, may 
Sell, Give or Diſpoſe of the ſame at his Pleaſure: 
Or it is a Record of Lands conveyed by Way of 
better Aſſurance. oth | N 
Fines are ſingle or double; ſingle where an E- 
ſtate is granted, and nothing rendered back; and 
double, which contains a Grant, or render back 
again from the Coghiſee to the Cogniſor of the Land 
it ſelf, or ſome Rent out of it, &c. and there are 
various Kinds of them; but a Fine ſur Cogniſance 
de Droit come ceo, &c. is the Principal, and e- 
ſteemed the ſureſt Kind of Fine, for it gives pre- 
ſent Poſſeſſion to the Cogniſee, ſo that he needs no 
Writ of Habere facias Seifinam for the Execution 
of it; and the Eftate is thereby in Law in the 
Cogniſee, to ſuch Uſes as are declared in the Deed 
to lead the Uſes thereof: It implies in it Livery 
and Seiſin; and is a Feoffment upon Record. 
— Inſt. 36. | | un Ws > OTE 
There are alſo Fines by the Common Law and 
Statute Law, with and without Proclamations : 
The Fine by Statute, with Proclamations, being - 
the beſt Sort, and moſt commonly uſed. Fines may 
be levied by Tenants in Fee-fimple or in Tail, &c. 
„of all Things in eſſe tempore finis, which are cer- 
tain and inheritable : But Fine; what Uſes and what 
Eſtate a Man will, may be raiſed and created; and 
almoſt any Kind of Contract may be made and ex- 
2 Me 3 * preſſed. 
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reſſed. When a Feme Covert levies a Fine with 
er Husband, ſhe muſt be examined in Private, 

whether ſhe does it voluntarily. Privies in Blood, 
as Heirs of the Cognizors, claiming by the ſame 
Title that their Anceſtors had, are barred preſent- 
ly; but Strangers to Fines, ſuch as are not Parties 
nor Privies, have five Years Time to enter and 
claim their Right, &'c. The like Time have In- 
fants after their full Age, Feme Coverts after: the 
Death of their Husbands, Priſoners after their En- 
largement, &c. And no Fine bars any Eſtate which 
is not deveſted and put to a Right, 2 I. 
519. 10 Rep. 96. Plowd. 367. Stat. 1 R. 3. 


7 By x Fine the Heirs in Tail are barr'd, and not 
the Reverſions or Remainders; but à Recovery 
bars them all. Recoveries are much favoured by 
the Law, and they ſuppoſe a Recompence in Va- 
lue to all Perſons that loſt the Eſtate; for there is 
a colourable Suit, a Demandant and Tenant, &c. 
e entered, that the Demandant, a- 
gainſt Whom there is no Defence, ſhall Recover 
the Land, Sc. Shep. Touch. 33. 5 Rep 40. 

A Common Recovery is either with ſingle, dou- 
ble, or treble Voucher, and bars accordingly. If 
there be Tenant for Life, Remainder in Tail, Re- 
mainder or Reverſion in Fee ; and Tenant for Life 
is impleaded by Agreement, and voucheth Tenant 
in Tail, and he vouches over the common Vouchee, 
this ſhall bar the Remainder and Reverſion in Fee, 
though he in Remainder, &c. did never afſent to 
the Recovery. 1 Rep. 15. 3 Rep. 6a. . _ 


* 


But if Tenant for Life alone ſuffer a Recovery 
without the Conſent of him in Remainder, it is no 
Bar. And if Tenant for Life ſuffers a Recovery 
by Covin, it is a Forfeiture of his Eſtate, and he 
in Reverſion may enter preſently. Alſo all Reco- 


8 
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veries had by Agreement of the Parties by Covin, 
againſt | Tenants in Tail after Poſſibility of Iſſue 
extinct, Tenant by the Curteſy, of, for Term of 
Life, &c. ſhall be void againſt them in Reverſion 
or \Remainder, and their Heirs, c. Sat. 14 E. 
c. 8. Co. El. 670. 5 
Recovery bars only where there-i is Privity 
i e; as the Iſſue, and he in Remainder, Re- 
_- Yerffon, Ce. it ſhall not bar the Heir who claims 

8 a Purchaſer : And a Stranger is not barred by a 
Recovery, and Nandi, as by a Fine. 3 Rep- 
5. Lutw. 1224. 

Eines and Recoveries may be avoided for Error 
Fraud, N y Cc. 


70 + 


me ke, and Recoveries, being Lena on Re- 

pro, are more effe&yal in their Operation than 

. er Conveyances ; and Fines with Proclamati- 

ons, are the moſt Solemnly nd, wherefore 

they are the beſt. As a Fine 1s a Conveyance, 

„ any Contract may be. made in it: But the Law 
hates all Compulſion, ſo that as a Woman is un- 

der the Power of her Husband, ſhe is to be exa- 

mined on' paſling of a Fine, if ſhe is not com- 

Hed to it. An Eftate muſt be put to a Right, 
Likes 4 it can be barred by Non. claim ;. for til 


: then a Man hath no Right ro Clin Recoveries 


nd, org 
of the Kingdom depend vu he rances 
and they by abe 15 ang 4a ſt that are 


in Reverſion and Reminder, as they oſen 
| Recompence in Value. There moſt be'a Horm of 
Voucher, Oc. to make; tbe; Bar effectunl And 
Perſons may not Grant upon Record a re — 
Eſtate than they have, without incurring - 
ture. The Juſtice of theſe Recoreries i ful i- 


* neee agar 2 en 
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. The Rauten of the _ k 


F tight 


Light is ks it is found by Tnquiſtion that A 
Perſon fled for Felony, Cc. 

And if 4 Flight be found on an Indetchent of 
Felony, or befor the Coroner, in Caſe a"Man be - 
killed, the Offender ſhall forſeit all his Goods and - 
Chattels, which he had at the Time of the Indi& - 
ment, to the King or Lord of the Manor: And it 
has been held, notwithſtanding he is acquitted, he 
is to forfeit his Goods; but the Flig t muſt be 


found oh Record, D. Tul. 218. 5 Rep. 109. 


WES one not Guilty of a Crime ought to ay m or 
be afraid of Juſlies ; ; for Flight denounces a Man 
conſcious of Guile, and is a Sort of Self-Accuſa- 
tion in the Perſon flying, which no Dread or Fear 
mould permit or occaſion. | 


| Fozelble Entry, 


reible Entry is a violent actual Bann into 
| Houſes. or Lands. And a, Man may commit 
orcible intry in Reſpect of the Afmbur of Wea- 
pons which. he hath, of of his coming WY 4 great- 
er r N umbei of Servants than uſual. | 
. Forcible Entry into Houſes; Lands; 5 was no 8 
Crime by the Common Law, where ofie had Title, 
—- his Entry was wlll But by 5 R. 2. none 


Enter into Lands and Tenements, but bee 


Entry is given by Law, and in a peaceable Man- 
ber, tho? they have Title of Entry; upon Pain of 


Taiptifonmeit, e.  Whete Forcible Entry is com- 
mitted, Juſtices of Peace are to view the Plate, im- 


| the Offenders till they pay a Fine, and cauſe 
a „ the 
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the Lands to be reſeiſed and reſtored; but not en- 
quire into the Title of either Party, &c. Action of 
the Caſe may be likewiſe brought for Forcible En- 
try, and treble Coſts recovered. Dale. 3 12. 2 Iuſt. 
257. 755 | FT 
"if one enter into the Houſe of another, with- 
out his Conſent, altho' the Door of the Houſe 
Was open when he entered, yet this is a Forcible 
Eo, if he detains the Poſſeſſion from him. In 
Bar to Reſtitution on a Forcible Entry, the Defen- 
 dant ought to plead he was in peaceable Poſſeſſion 
three Years before the Inquiſition found : And Poſ- 
ſeſſion without Title is a good Plea in Forcible En- 


1 try to bar Reſtitution. Cro. Car. 201. Raym. 85. 


Where an Indictment of Forcible Entry is guaſh- 
ed, the Court upon Motion, will grant th 
indicted a Writ of Re-reſtitution, to reſtore him to 
the Poſſeſſion of the Land; and the Court where- 
in proſecuted may ſettle the Poſſeſſion of the Land 
in Queſtion. Mic. 22 Car. B. R. 1 
But a Writ of Reſtitution is not properly to 


granted, but in ſuch Caſes where the Party can- 


not be reſtored by the ordinary Rules and Courſe 
of Law. 2 Lill, Abr. | . 


Force of all Kinds ig unlawful ; the Law is to do 
Right, which can beſt Judge of Right, not pri- 


vate Men, who are generally ignorant of jt, and 
Partiat'to their own Intereſts. Poſſeſſion without 
Title may be maintain'd againſt Forcible Entry, 


becauſe it is uncertain to whom it belongs by Law. 


\ * Entring into a Houſe, and Staying there, is a For- 
eible Entry, as it is againſt the Will of the Poſ- 


ſeſſor. The Court uſually, on quaſhing Indi&- 
ments, makes Rules to ſettle the Poſſeſſion, where 
they conceive there is the moſt Right. But 
where ordinary Remedies may be had, extraor- 


dinary, as Writ of Reſtitution, &#c. are not to be 
reſorted to. N : 


arty. 
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„ 
ry ſignifies a fraudulent Making and Pub- 
ng of Falſe Deeds or Writings, to the Pre- 
judice of a Man's Right. 3 
It is an Offence created by Statute. By 5 Elix. 


If any Perſon ſhall falfly Forge any Deed or Wri» 
ting, to the Intent the Inheritance of Lands may - 
be defeated or charged, or the Title troubled, + 


= 


. 


c. he ſhall pay double Cofts and Damages to 


the Party grieved, be ſet om the Pillory, loſe both 
his Ears, and have his Noſtrils ſlit ; alſo forfeit the 
Iſſues of his Lands, and ſuffer Impriſonment du- 
ring Life : And Forging of a Leaſe for Years, Ob- 
igation, Releaſe, &c. the Offender ſhall pay dou- 


e Coſts, ſtand in the Pillory, and be impriſoned 
for a Year. The ſecond Offence of Forgery is 
made Felony without Benefit of Clergy. Vide the 
Statute. And Forging any Deed, Bond, Note, 


&c. with Intent to raud any Perſon, is made 


Felony, excluded Clergy, for every Offence, by Stat. 
| „ 4 of 


2 Geo. 2. 


Orders, 


c. is Felony without Benefit of Clergy. 
8 @ g9W.;. 7 Ann. Ce. | e 


„ 


ought to be a capital crime for when at- 


tended with Perjury, which generally goes with 
it, it may deprive a Man of his Eſtate; and with- 
out ir, defraud a Perſon of great Sums of Mo- 


ney ; and great Frauds ſhould be puniſh'd as 
Theft, their Conſequence being the ſame ; tho“ 


till the late Statute was made, it was only for a 
ſecond Offgnce, which in all Caſcs aggravates the 
Crime. The Forging of Bank and Exehequer 
Bills, Ec. is made Felony to Support their Cre- 


dir, and thereby the Publick Credit of the King- 


dom. 


Foze⸗ 


| Forging Bank-Bills, Exchequer-Bills, Lottery- 


f "ED * * 8 W * * Roy” * ä It 4b ,, 
mY 1 * * as 
, 5 f 


* * 
+ Mo” © 


o_ * * W OE. * N * : e _— * * 9 
* 5 1 * l e e 8 - 7 - Hp © ae tet 4 I." 
5 * be 4 * * * * * 5 * $ FSR 
Fe . 
9 : 
. - * . 
* * 
. J 
- I . * 
v ** b * a :, * * * 
* 1 4 K x. : 5 
ö * 4 = * 
1 ; 3 ) 1 % 
N N Ll 
» # 
: 2 | 7 . 
* 5 
- "A: F . 
8 b * N 93 


3 FS 3 | 
ok :. f 5 > l a * n . 
ozefta lers n rollers. and Re- 
F . E - Fl 7 $1 3. ** J [11 : he 4 „ * 5 8 8 bo 
*.+ - * . A * 5 my 20 & >» # rat „ 4 ; ] a 13 5 1 4 - ' = 
2 ” . * ; . — * Jr * > 5 
: n e 7 g 0 + 1 3 
** 1 4 * 4 » 1 4 , WM. 2 . 1 7 y Ky # 36 1» 


a Ao INNS 
| 7 is one that buys Corn, Cattle, Vic- 
A wa or Merchandiſe, by the Way as they 

come to Market to be 4 before brought into 

che Fair or Market, in order to fl again at a 
"higher Price. And Perſons which diſſwade the 
Owners of ſuch Goods to bring the ſame to Mar- 
ket, or when there, perſwade them to advance the 
Price, are Foreſtallers. An Ingroſſer ſignifies in our 
Law, a Man that buys Corn, Grain, Butter, Cheeſe, 
or other dead Victuals, with Intent to ſell the ſame 
again ſor unreaſonahle Profit, and doth ſell them 
accordingly. And a Regrator is one that in open 
Fair or Market, doth buy and get into his Hands 

any Grain or other Victuals, and ſell the ſame 
again in the ſame Market or Place, or.in ſome other 
Within four Miles. Stat. 5 & 6 Ed. 6. c. 14. 


Z 2 4 | . * a 


o 


- Offenders of this Nature are puniſhed for the 
firſt Offence; by two Months Impriſonment, and 
Loſs of the Goods or the Value. For the ſecon 

Offence ſhall be impriſon'd for fix Months, ane 
forfeit double the Value of the Goods; and for 
the third Offence incur Impriſonment during the 
King's Pleaſure; Forfeiture of all Goods and Chat- 
tels, and Judgment of the Pilloty. 5& 6 Ed. 6. 


c. 14. 3 Iiſt. 196. 


The Inhancing the Price of Victuals by Foreſtalle rs 
| is a great Offence, becauſe thereby our Poor, who 
are uſeful in Trade, are diftreſsd, and ſometimes 
famiſh d. And it is for this Reaſon the Magi- 
ſtrates of moſt Countries have a Power of aſſeſſing 
and regulating the Prices of Victuals. Any one bring- 
ing Victuals or other Merchandiſe into the 4 

| 85 | om, 
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OD Tie Benden of the Law. 
dom, may ſell them in Groſs; but the NB. cane 
not do ſo, becauſe it would. inhance the Market, 
And by Regrating, Goods and Viftuals are made 
dearer, as every Seller will make ſome Profit, to 

the Oppreſſion of the DEPT ; and becks tie 

| — are 9 f 


Ree 
* N + 


a „ f 2 218 
! 1 — =O 
ö . n P „ 4.2 
* * 5 % ifes — 8 * 4 0 * 1 „ * 
4 8. 2 v 4 
4 1 5 
+ * 


anchife is ſometimes taken for a Privilege or - 
”: Exemption from ordinary Juriſdiction; but 
more vlually for ſome nn grantef to a Cor- 
n, Oc. 
When the King grants any Franchiſes, which 
were ſuch in his own Hands, as Parcel of the 
Flowers of his Crown, ſuch as Goods of Felons 
and Fugitives, . Wreck of the Sea, Cc. if theſe 
come again to the King, they are drown'd in the 
Crown, and he hath them again in Jure Corongs »— 
But when a Liberty or Franchiſe, &c. was at the 
firſt Ere&ed and Created by the King, and was no 
ſuch Flower of the Crown; as a Fair, Market, 
Hundred, or the like, they are not Extinct or ; 
Drown'd by the Acceffion of them again to the Y 
Crown; nor is the Appendance of them ſevered Þ 
from the Poſſeſſion, 7 Rep. 10. Dyer 108. 
It hath been adjudged that Grants of Franchiſes 
made before the Time of Memory, ought to have 
22 in B. R. Cc. within Time of Memo» 
or they ſhall not be Records pleadable: But 
Franchiſes granted within Time of Memory, are 
pleadable without any Allowance or Confirmation; 
and if they have been allowed, they may be claimed 
without ſhewing the Charter, Oc. 2 ay 3 3 
„ * 27. | : | I 
y the Statute of Magna. Charea, the City of AY 
Landon and all other Towns, e Cc. are to { 
2 | have 
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have their ancient Liberties and Franchiſes. H. 

3. c. 37. But no Franchiſe ſhall be allowed where. 

the Franchiſe doth fail to adminiſter Juſtice within 

the ſame; though if there be ſuch a Failure, the 
Court of King's Bench may compel them'to do 

Juſtice. Mich. 22 Car. B. R. 1 Lill. 635. | 

Where the Privileges of a Franchiſe are abuſed, 

upon a Quo warranto brought, it is a Forfeiture. 


Particular Franchiſes are derived from the Crown, 

_ _ tho* general Laws and Liberties are not. Privi- 

leges originally in the Crown before granted, are 

Droww'd by their coming again into the King's 

Hands, becauſe they are then the ſame as before, 

and no Privilege to the Subject: But Things new- 

- ly Created by the King, not in Eſſe before, Time 

and Uſage makes them Appendant, and they ſhall 

remain. . Privileges and Franchiſes are not grant- 

| ed to protect Men in Neglecting to do Right, or 

* to do Wrong; and it is the Buſineſs of rhe Court 
of King's Bench to ſee Juſtice duly adminiſtred. 


| Raud is Deceit to a Man's Damage, whether 
1 in, Bargains and Sales of Goods, or in Grants 
and Conveyances of Lands. And for Deceits in 
Contracts, Bargains, Sales, &c. of Goods, Action 
of the Caſe lies for Damages. Danv. Abr. 32. 
Comp. Attorn. 132, Cc. UE PID. 1 
Deeds of Gift, Grants, Deviſes, &c. of Lands 
fraudulently made to defeat juſt Creditors, and 
Purchaſers, &c. are void. A Preſentation obtain'd 
by Fraud, is void: Letters of Adminiſtration pro- 
cured. by Fraud, are alſo void ; and Sale of Goods 
by Fraud, altho' it be in open Market, ſhall not 
be Binding. 13 C 27 Elit. 1 Vent. 329. 
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Frauds and Deceits are relieved in Chancery, 
where no Remedy is to be bad at Law. If a Man 
conveys his Land to Friends in Truſt, or to the 
Uſe of a Wife for her Jointure, &c. to defraud 
a Purchaſer, the Truft ſhall go in Equity to the 
' Purchaſer, and he ſhall avoid the Eſtate; alſo it 
ſhall be liable for Debts. Tothil. 44. 6 Rep. 73. 
A general Gift of all a Man's Goods, may be rea- 
ſonably ſuſpe&ed to be Fraudulent, though there 
be a true Debt owing to the Party to whom made: 
And ſuch a Deed is void again other Creditors. 
3 Rep. 80. . 58 
In ſome Caſes, fraudulent Deeds are good a- 
gainſt the Makers, by Statute; as to Multiply 
Votes at Elections, with a Power of Redemption, 
Cc. Stat. 10 Ann. | | 1 


Our Laws abhor Fraud: The are deſigned for tho 
Advancement of Truth, an 1 of Fraud 3 
ſo that whatſoever is done or obtained by Fraud, 
is unlawful and void; and wherever any Perſons 
are injured by it, they ſhall have Recompence. 
Creditors are to be paid their Debts by Law, and 
Purehaſers ſecured in their Purchaſes againſt 
Fraud: But ſome fraudulent Deeds may be al- 
lowed to be good, as they are a Puniſhment to 
the Makers. The Chancery is the beſt Court for 
ſifting of . Frauds, becauſe it is not tied down to 
the trig Rules of the Common Law. | 


The Statutes made to ſuppreſs Fraud and Deceit, ® 
ſhall be taken and interpreted beneficially : And 
by all the Acts of Parliament made againſt Fraud, 
the King is bound, tho” he be not ſpecially nam'd. 
5 Co. 14. | 


It is reaſonable that Acts ſhould be beneficially 
Conſtrued, againſt Fraud and Injuſtice : And that 
the King ſhould be bound by them, becauſe Truth 

and Juſtico are the Supports of his Crown, © 
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deehold is thay Land or Ke n 4 

Man holds in Fee, Fee- Tail, or ſor Liſe. It 

. is. likewiſe extended to ſuch Offices as 5 beld ei. 

ther i in Fee, or for Life. | 

It is the bigheſt Eſtate, and hath certain br 

to it beyond any other; as a Freehold of 
40 f. 2 Year Qualifies a Man to Vote in the Electi- 
on of Knights of the Shire: A Freehold of 101. 
per Ann. gives a Perſon. the Privilege of Serving 
on Jaries. A Perſon; muſt have an Eſtate of Free- 
hold, or Copyhold, of 6007. a Year, to be Qua- 
lified to be 3 Knight of the Shire; and 300 J. 
per Ann. to be a Burgeſs in Parliament. Vide Sta- 
tutes 8 Hl. 6. N 4295 N @ M. 0.24. 9' Ann. 


c. 


5+ 
An Eſtate for one Thouſand Years, is not a 
Freehold, or of ſo high a Nature, in Conſtruction 


2 Law, as an Eſtate for Lite. 1 Juſt, 6. I 


is A. Freebold is a Noble Ritars/from-i its very 8 
To hold Free; and as it is an Eſtate beyond all 
others to fender 'a Man Conſiderable, it is rea- 
ſonable it ſhould* have Privileges beyond others, 
and be made & Qualification for Freemen to do 

certain Acts, et enjoy a Share in the Admini- 
ſtration. An Eftate — Life is Superior to any 

Term of Vears, becauſe it is a Frechold, and ex - 

empt from Services to which a Term is generally 
liable; and by the Common Law Tenant for Tears 
is under the Power of Tenant of the „ 


* — % — 
RESH Suit or Purſuit, is a Preſent and earneſt 
following of the Oka er, where a Robbery 
zs committed, that never ceaſeth from the Time, of 
e Offence dane, until he be apprehended, | 
WOW when an Offender is thus apprehended; and 
Indietment brought 5975 bim, upon which he 
is Convicted of the Felony,' the Party tobhed fal! 
have Reſtizution 01 his Goods; and though the 4 
ty, r9bb'd do not apprehend th le Thief” 27 =” 
Pur that it be ſome time after the Rob 
155 Party did what i him ky to take the e Oe. 
der, and if in ſuch” he happen to be appre- 
hended by long other Perſon, it Anal be adjudg'd 
reſh Suit, Terms de Ley 362. 
If vo Freſh Suit is made by the Party robbe 1 
the. Goods. ſtolen are forfeited to the King. - =o 


On Freſh Suit, Reſtitution of Gvods is att bes 

- + Encouragement to bring Offenders to Puniſnment: 
And was. not a. Perſon robb'd to take all reaſona⸗ 
ble Care in Inquiry after and purſuing the Rob- 
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There iv. alſo a Freſh Suit when „zol imme 3 
diately purſnes a * or other Perſon cpi & k 
from Polſon, which he may do into another,Coun-" 
ty. So where a Tenant purſues bis Cattle ae 
eſcape or ſtray into — Man's Ground, OG | 


A Gaoler retaking his Priſoner eſea in-Time — 
hall be excuſed for his Diligence. ping 3 2 
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f "A Gaol is A Place for impriſoning Offenders 2 
f gainſt the Laws, and confining of Priſoners 
for | De bt. : * | 


NZ Every County is to have a Common Gaol in 


| rs or the County ſhall be fined. And 
heriffs of Counties -are to have the Keeping of 
the Common Gaols ; except ſuch as are held by 
23 the King's Bench and Marſhalſea, &c. 
19 H. 7. c. 10. 9 
Sa made by the King of the Cuſtody of 
Gaols of Counties are void; for the Cuſtody of 
Gaols of Counties of Right doth belong, and by 
Law is incident to the Office of Sheriffs, who are 
to put in ſuch Gaolers for whom they will be an- 


 fwerable. 4 Co. 3 


4. | 
' - - Gaolers ſuffering Felons wilfully to Eſcape, are 


Guilty of Felony, Cc. Ploud. 476. 


' Gaols are geceſſary to keep Offenders in Safe 
tried and puniſhed by Law; and Sheriffs of 


Officers to have the 


the Crown, are the = 
aolers are to be anſwerable 


A | Cuſtody of them. 


I - or their Priſoners ; for otherwiſe, by Eſcapes, Ju- 


ſtice would not be done on Breakers of the Laws. 


Gaming. 
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Counties of England for the Execution thereof. 


are impowered to ter Houſes ſuſpected of un- *. 


9 * 
gh l 
n 
es * 2 1 
* 3 


* * 


* a F 
* 


don Ede Reaſon of tho Laws 97 


Gaming. 


8 is a playing at Tables, Dice, Cards, 5 -Y 
c. And in the 28th Year of =_ Hen. 


8. Proclamation was made againſt all unlayful - 
Games, and Commiſſions awarded into the ſeveral 


Buy the Stat. 33 Hab. 9. Juſtices of Peace, &c. 


lawful Games, and to arreſt and impriſon the 
Gameſters till they give Security not to Play for the 
Future, And the Perſons keeping unlawful. Ga- 
ming-Houſes, may be committed by a Juſtice, until 
they find Sureties not to keep ſuch Houſes; who 
ſhall forfeit 4os. and the Gameſters 6s. 8d. 
- The”. Statute 16 Car. 2, c. 7. gives treble Da- 
mages againſt Perſons who ſhall win any Money by 
Fraud or Deceit at Cards, Dice, Tables, &c. and 
alſo enacts, that if any Perſon ſhall play at Ga- 
ming, not for ready Money, and loſe 100 J. or more, 
his Security taken for it ſhall be void, and the 
Winner forfeit treble Value. And by 9 Ann. c. 
14. if any Perſon loſe by Gaming at one Time 10 4, 


he may recover the ſame from the Winner, by Ac- 


tion of Debt; and winning ſo much by Fraud, 
ſhall forfeit five times the Value, G&G. 
Perſons having no viſible Eſtates, not making it 
appear that the principal Part of their Mainte- 
nance is got by other Means than Gaming, are to 
be bound to the Good Behaviour. Stat. 9 Ann. 


Gaming-houſes, by our Law, are adjudged a Com- 
mon Nuſance, and the worſt of Nuſances, not 


only becauſe they are rom Temptations to Idle- 
0 


neſs, to the Neglect of all Manner of Induſtry, 
dut as they * great Numbers of diſ- 
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45 orderly perſons, to the Diſturbance of — Nei gh- 


f / 8 3 hay ters and Sharpers ſh be hindered from makin 
.B —— Advantage of their rauds and ſubtle 347 — 


dy the Lands of the Father are equally fedes. be 
= His Death, among all his Sons; or the Lands o 
Brother among all the Brethren, if he have. 
Ie of his own; and the Wiſe ſhall be : any 
FP of Half che Lands whereof her Husband died ſeiſed, 
WT during her Widowhood, c. Alſo the Heir, at 
tze Age of Fifteen Yes, may give and ſell G2. 
. Fa Lands; and though his Father be Attaint 
of Treaſon or Felony, he ſhall Inherit. Lit. 210. 
1 1 Co. Inft. 1 140. 5 
It is ſaid that all the Bands 1 in Fs and: were of 
Bs by "is Nature of Gavelkind, before + any Conqueſt, 
and deſcended to all the Ie equally ; bur after 
n - the Conqueſt, when Knight-Service was. introduc d, 
ſtdghe Deſcent was reſtrained to the eldeſt Son. Lamb. 
167 And by the Stat. 31 H. 8. c. 3. great Part 
of the 92 Lands of Kent is made deſcen- 
dible to the eldeſt F to the Nenne of 


the Common Lac. £ 


e Vis. i 4 


In the Time "R our "EI 8 e 
of Lands deſcended to all the Sons alike, as the 
=. moſt natural Diſpoſition of it, from whence came 
TT” 7 the Cuftom of Gavelkind: And the Reaſon why 
__. this Cuſtom was retained in Xem, is becauſe the 
ne AY Chg” were not conquered dy King Wilt. - 
EAN 1 ron. e tr 


bourhood : And it is highly reaſonable that 2 


—_— ro ew in LS entice | young Gentleman to their 
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| WAvelkind- ted A 2 or . Cuſtom an- 
nexed ey longing to Lands in Kent, where- 
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And the general Cuſtom of Gavelkind was alter © 
to Deſcend to the eldeſt Son, for the Preſervation 
of the Tenure, N the Support 2 e. on, 


7 p 


Seits. 1 1 ud 23 1 
Arz of Cilt paſſeth 4 N or Gods, 
and is good without any Conſideration; but 
Care muſt be taken that there be no Fraud in 
theſe Deeds. ** 5 
A Gift may be by Mord, as where 2 Perſon 610 

to another, Here I give you this Ring, &c. and 
delivers it accordingly, as well as by Deed : And 
there is a Gift in Law; when a Man marries a 
an, the Law gives all the Goods of the Wife 
to the Husband, by the Marriage. And if a Per- 
fon be made Executor of a Will, the Law gives 
him the Teſtator's Goods. 1 Luft. 6-2 "= 


A free Gift is good without Conſideration, as. i f is 

= Krongly implied therein, and differs from a Con- 

tract Where Omething is to be done on either 

Side. BgdGift in Law, is by Conſtruction of Law, 

and is as it were Conditional to a Husband or Ex- 

_- Ecutor ; becauſe they are liable to the Debrs of 
„ Wife and . x 


DING: 224 Giants 22 75 00 
Arm, is a Conyeyance or Citt " "Rich In- 
corporeal Things as lie in Gram, and not 
in Livery; and cannot be given or granced by 
Word only, without Deed. 
There are certain Perſons incapabis's Law to 
make Grants; ; ſuch as Attainted Perfons, thoſe 
who: are Non ſane Memorie, Infants, Feme Co- 


5 N Oc. But a Perſon Attainted of High Trea- 
H ſon 

f „ * . | 
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| * x00 The Student's Companion: 
bon, or Felony, may make a Deed of Gift or 
* Grant, and be Good againſt all Perſons but the 
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King, and the Lord of whom the Lands are held; 
and for his Relief in Priſon, they will be good a- 
ainſt them too. Grants made by Perſons Non 
ana Memoriæ, are good againſt themſelves, but 
voidable by their Heirs, Executors, &c. Infants 
may be Grantees, tho' when they arrive at Age, 


they may either Agree or Diſagree to the Grant: 


And a Woman Covert may take by a Grant, ſo as 
it ſhall be Binding, if the Husband do not Diſ- 
agree to it. Co. Lit. 2. Perk. Sect. 4, 26, G. 

A Grantee himſelf, ought to take by the Grant 
immediately? and not a Stranger, or any one in 
futuro. In Grants there mult be a Foundition of 


\ Intereſt, or they will not be good: And the Law 


will not allow of Grants of Titles, or Imperfe& 
Intereſts ; or of ſuch Rights as are meerly Future. 
Bac. Max. 58. I 
If a Man grant to another Timber-Trees, the 
Grantee may come upon the Ground, to cut them 


down, and carry them away, thro* the Grantor's 
Land. Ploud. 15. er e 


Attainted Perſons may make Grants for their Re- 
lief in Priſon, for every Man's Eftate is to main- 
tain him. The Grant of a Perſon Non ſane Memo- 
ris, may be good againſt him as tis his own AG; 
but not againft his Heirs, c, who are injured by 
it, not lawfully made. Where an Infanc 1s Gran- 

tee, the Law ſumes it is for his Advantage, 
but he has till his Age to Judge of it. Grants 
ought to be immediately Executed, for the Cer- 
rainty of them; and the Grantee himſelf is to 
take, becauſe the Grant is made to him. A 
Grantor: muft have an immediate Intereſt in the 
Thing granted, by Reaſon it is uncertain whether 

a future Intereſt will ever happen to him, where- 
in he hath only a Poſſibility. If a Grantee of 

5 i 2 Timber 
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Timber-Trees could not come on the Land to 
on them, he W e no Beneßt from his 
rant. 


Guardians. 


Guardian ſignifies moſt commonly he that hath 

the Education or Protection of Children, 
who are not of Diſcretion to guide themſelves. 

We have three Sorts of Guardians in England; 
one Ordained by the Father in bis Laſt Will; an- 
other appointed by the Judge afterwards; and the 
Third caſt upon the Minor by the Law and Cu- 
ſtom of the Land. 1 Inſt. 88. But the ancient 
Law in this Caſe is in a great Meaſure altered by 
the Stat. 12 Car. 2. c. 24. which hath taken 
away the Court of Wards and Liveries; and or- 
dains, that where any Perſon hath any Child or 
Children, under twenty-one Years of Age, and 
not married at the Time of his Death, the Father 
of ſuch Child or Children, by Deed executed in 
his Life-time, or by his Laſt Will and Teſtament, 
may Diſpoſe of 45 Cuſtody and Tuition' of ſuch 
Children as he thinks fit, (to Perſons not Popiſh 
Recuſants) until they come to the Age of one 20 5 
twenty, c. which was formerly in the Court of 
t Wards. 12 Car. 2. bh 
And in Caſe the Father appoint no Guardian 

to his Child, the Ordinary may appoint one to or- 
der the Moveables and Chattels until the Age of 
fourteen Years, and then he may chuſe his Guar- 
dian: And for his Lands, the next of Kin on that 
Side by which the Lands deſcend not, ſhall be 
Guardian, as heretofare in Caſs of r in So- 


cage. 1 Lin. ar 65 
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10 be Students Companion? 
' Guardians are Accountable for Profits, &c. And 
Account lies againſt the Executors and Adminiſtra- 
tors of Guardians. 4 & 5 Ann. TY 


As the Law provides againſt all Things; ſo where 
Perſons want Diſcyetion, for Management of their 
Affairs, it takes Care to appoint thoſe to act for 
them which have Diſcretion, that they may not 
| ſuffer in their Eſtates. And the Father harh the 
Diſpoſition of his Children for his Satisfaction 
herein; which if he negleRs to do, it is reaſon- 
able ſome Body ſhould- appoint for him till the 
Age of Diſcretion; and that then the Child ſhould 
be ar Liberty to chuſe for himſelf, But of his 
95 Lands, the next of Kin on that Side the Lands 
deſcend, may not be Guardians, becauſe they are 
next Heirs to the Minor, and may be ſuppoſed . 
not to do him that Juſtice as other Kindred; as 
they have an Intereſt in his Death g. 
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Habeas Corpus. 


IIALeas Corpus is a Writ, which 2 Man indicted 
3 for-a Treſpaſs before Juſtices of Peace, c. 
be  and\ impriſoned for it, having offered ſufficient Bail, 
which is refuſed, may have out of the King's 
VBZBencb, thereby to remove himſelf. thither, and an- 
® ſwer the Caule there, A Habgas Corpus alſo re- 
moves a Perſon and Cauſe from one Court and Pri- 
ſon to another; as where a Perſon is arreſted, and 
cannot progure Bail, he may remove himſelf by 
! - Habeas Corpus to the Fleet, or King's Bench Pri- 
4 ſen, and have the Benefit of the Rules of thole 
8 The Writ of Habeas Corpus was originally or- 
= dained by the Common Law of the Land, as a 
1 2 K Remedy 
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'Dy//The Realot or the Ea. 10g 
. Remedy for ſuch as were unjuſtly detained in Pri- 
ſon, to obtain their Liberty; but the Judges pre- 
tending to have Authority either to Grant or De- 
ny it, (eſpecially where the Party was 2 State 
Priſoner) and the Gaolers miſuſing their Power, 
to prevent theſe Abuſes the Stat. 31 Car. 2. was 
made and enafted ; which ordains, that Perſons 
detained in Priſon for an Thing (except Treaſon 
or Felony expreſs d in the Commitment) may by 
Habeas Corpus, in Vacation Time, be brought be- 
fore the Lord Chancellor, or any Judge, and be 
difcharged upon their entering into a Recogni- 
zance, with one or more Sureties, for Appearance 
in B. R. the next Term, or at the next Aſſiſes 
for the Place where the Commitment was, unleſs 
the Patty be ſecured for Offences nor Bailable, &c. 
The Lord Chancellor, or any of the Judges, de- 
nying a Habeas Corpus, ſhall forfeit 5001. And the 
Officer refuſing to obey it; 100 J. ſor the firſt Of- 
fence, and 2007. for the ſecond; & % 
Perſons committed for Treiſun, &c. expreſſed in 
the Warrant of Commitment, upon Prayer in open 
Court, the firſt Week of the Term, or Day of the 
Seſſions, ſhall be brought to Trial: If not indicted 
the next Term or Seſſions, upon Motion the laſt 


Day of the Term, Cc. they ſhall be let out on 


Bail, unleſs i appear the King's Witnefles are not 
ready: And if they are not tried the ſecond Term 
af Set Ce. they ſhalt be diſcharped. Stat. 
A Priſotiet for Debt, who is not in Execution, 
may be brought out of Priſon by Habeas Corpus, 
to be a Witneſs at a Trial; but the Party that Ins. 


out the Habedr Corpus maſt; at his Peril, take Care 


the Priſoner do not Eſcape: J Lin. 3. 
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The Student's Companion: 

Habeas Corpus may be granted by the Court of 
B. R. or any Judge at his Chamber, for any Pri- 
vate Perſon, kept againſt his Will, in the Houſe or 


Cuſtody of another. 2 Lill. 


The Subjects of England are entitled to Liberty; and 
their very Nature requires it: For it hath been 
obſervable, that with it no People on Earth have 
more Courage in War, are more Adventurous in 
Traffick, ox more Induſtrious in Arts and Sciences 

/ than the Engliſþ ; bur without it we are a Poor 
Dejected Spiritleſs People. It is therefore both 


our Common and Statute Laws, have given us the 
Benefit of the Habeas Corpus Writ, which is one of 


our moſt valuable Privileges, as it relieves Perſons 
from Priſons and Dungeons, and' the Hands of 
cruel and mercileſs Men. Indeed our Habeas Cor- 
pus Act has been ſometimes. ſuſpended ; but this 
has been ſeldom done, and is only praiſed when 
the State labours under great Convulſions. A Pri- 
ſoner may be brought out of Priſon to be a Wit- 
neſs for the Facilitating and Accompliſhing of Ju- 
ftice. And no Perſon, not Criminal, ſhall be de- 
_ tained in the Cuſtody of another, becauſe all Bug- 
liſpmen have a Right to Liberty, _ 'S 


=_. Heir. 


AN Heir is he that ſucceeds by Right of Blood, 
in any Man's Lands or Tenements in Fee. 
But one cannot be Heir till after the Death of his 
Anceſtor ; before he is called Heir Apparent: And 
by the Common Law a Man cannot be Heir to 
Goods and Chattels. | „ 
He is a lawful Heir whom Marriage demonſtrates 
fo to be. A Baſtard cannot be Heir to any; but 
having acquird a Name by Reputation, he may 
purchaſe Lands, take a Remainder, &c. An Alien 
r may 
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may not be Heir, tho' born in lawful Wedlock; 
nor may an Alien purchaſe any Lands in England. 
An Hermaphrodite may be Heir, and take accord- 
ing to that Sex which is moſt prevalent; but a 
Monſter that hath not Humane Shape, cannot be 
Heir: Ideots, Outlaws in Debt, Perſons Excommu- 
nicate, &c. may be Heirs. Bratt. 91. 1 Inſt. 8. 
It is a Maxim in the Common Law, that the 
Heir ſhall never be bound by any Warranty, but 
where by the ſame Warranty the Anceſtor was 
bound, without which it cannot deſcend upon the 
Heir: As if a Man make a Feoffment in Fee, and 
bind his Heirs only to Warranty, this is void: 
And if in an Obligation a Man bind his Heirs 
to pay a Sum of Money, but not himſelf, the Ob- 
ligation is void. Co. Lit. 386. Cro. Fac. 570. 
Where a Rent-Charge is granted to a Man and 
his Heirs, the Grantee ſhall not have Writ of An- 
nuity againſt the Grantor's Heir, unleſs the Grant 


de for him and his Heirs, altho' there be Aſſets: 


And by the Grant of an Annuity, an Heir ſhall 
not be bound, tho' named, except there be Aſſets. 
EF „ 
If a Man bind him and his Heirs to pay a Sum 
of Money at a certain Day, and dieth, the Obli- 
may ſue either the Heir or Executors of the 
bligor; who have Aſſe ts in their Hands: And if 
the eee Aſſets, yet may the Obligee ſue 
the Heir, who is bound by the Bond. But in 
this Caſe the Heir may plead Riens by Deſcent. 
Plowd: 440. hs | 
The Heir at Law is favoured by the Law: An 
Heir ſhall inforce the Adminiſtrator to pay Debts, 
with the Perſonal Eſtate, to preſerve the Inheri- 
tance. He is no :onger chargeable than he hath 
Aſſets: And where an Heir is ſued for his AnceC 
tor's Debt, his Body ſhall not be taken in Execu- 
3 tion, 


7 


* 


by Diſcent, and plead truly, it ſhall be intended 
that he had Aſſets to pay the Debt, &c. Moor 
522. 3 Salk. Rep. 179. © * . 
When a Man recovers againſt ati Heir, a Special 
Judgment de Terris Deſcenſit may be entered. Da- 
vis 439. And if the Heir has made over the 
Lands fallen to him dy Diſcent, Execution ſhall 
be had againſt him to the Value of the Land, &c. 
if it be not ſold bong fide before the Action brought. 
JJ 
The Word Heirs includes Aſſigus in Grants, 
c. and under this Word, the Heirs of Heirs are 
comprehended in infinitum. Noy 56. e 


Heirſhip remains in a Man's Self during his Life, 
and ought to be of Lands in Fee, which are La- 
ting as Poſterity, and not of Goods that are Pe- 
riſhable. Baſtards are excluded to be Heirs, or 

to take as Iſſue, becauſe it is uncertain whoſe 
Children they be ; but a Baſtard, in Time,: being. 
known by Reputation, who he is, which makes « 
kind of Certainty, may take a Remainder, make 

- -* & Purchaſe, Sc. An Alien may not be Heir to 
_ © Lands, becauſe he can have no Right of Birth; 
nor ſhall he Purchaſe here, becauſe thereby Part 
of the Lands of this Realm might be under the 
Power of a Foreign Prince; for a Man's Perſon 
and Eftate are in ſome Sort Subject. A Monſter 
may not be Heir to any; he cannot repreſent 4 
Humane Creature, and an Heir is alter ipſe, a ſe- 
cond Same. A Man cannot bind his Heir, with- 
out binding himſelf, any more than he may bind 
another to do an AR for him, wha is not obliged 
to it without Confideration. An Heir is to be 
Named to be Bound, becauſe he is favoured in 
\ Eaw; and Aſſets only make him Anſwerable, as- 
they enable him to perform the Grant of his An- 

r. No one ought generally to be taken in, 

* N Execution 
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Execution for any Debt not his own; but for 
Fraud in making over Lands, Ec. it is reaſonable 
that Heirs and others ſhould be liable, 9 


The Common Law of Eng/aud ſo much fa- 
yours Heirs, that by it the Anceſtor could not con- 
vey away his Lands by Will, upon his Death-Bed, 
without the Conſent. of the Heir at Law. Hil. 23. 


Car. B. R. > = 


A Son and Heir is Part of his Father, and tho' the 
Father be dead, yet he is as it were not dead, be. 
cauſe he hath lefr his Like, to fir in the Seat of 
his Anceſtors : Wherefore the Common Law pre- 
ſerves the Inheritance to him. But by the Stat. 
32 * 8. of Wills, the Law is in this Point al- 


A N Heireſs is a Female Heir to a Man, having 
an Eſtate of Inheritance in Lands or Tene- 


ments. ; ; | 1 
And if any Perſon ſhall take away any Woman, 
having an Eſtate in Lands or Goods, that is Heir 
Apparent to her Anceſtor, againſt her Will, and 
Marry or Defile her, the Takers, Procurers, Abet- 
tors and Receivers knowing the ſame, are Guilty 
of Felony. And if the Taking be unlawful, and 
_ againſt the Will of the Woman, altho* the Mar- 
riage was with her Will, it is Felony : But it is 
not Felony to ſteal a Woman, unleſs Marriage or 
carnal Copulation enſue. 3 H. 7. c. 2. 
The taking away any Woman Child, out of the 
Cuſtody, and againſt the Will of the Father, Mo- 
ther, or Guardian, makes the Offender liable to 
Fine and Impriſonment. 1 P. G M. 


Stealing 
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Stealing an Heireſs, having Lands or Goods, and 
Marrying her, is a capital Crime; becauſe it is 
in Conſequence Theft of her Fortune, which a Man 
is intitled to by the Marriage; and therefore it 

| is the Marriage chiefly makes the Crime; and the 

* Will of the Woman is no Excuſe to the unlawful 

| | Action: But this Law hath a further Regard to 

| the Preſeryation of Familiès. No Perſons are to 
be taken away 0 Force, as the Law will ſuppoſo 

8 Children to be, from their Places of Habitat ion. 


3 * 


Homage and Fealty. | 


Omage is a Submiſſion by Tenants of Obedi- 
ence to their Lords. | 
When a Freeman doth Homage to his Lord, he 
ſhall hold his Hands between the Hands of his 
Lord, and ſay thus: I become your Man from this *' 
Time forth for Life, for Member, and for Worldly 
Honour; and owe you Faith for the Lands I hold 
f you, &c. And Fealty of Tenants is an Oath of 
Fidelity to the Lord, to obſerve Cuſtoms and Ser- 
vices. Kitch. 131. 
None ſhall do Homage, or receive Homage, but 
only ſuch as have an Eſtate in Fee-ſimple, or Fee- 
E tail, either in his own Right, or in the Right of 
another. But Fealty may be done by Tenants by 
Copy of Court-Roll, G &” y. 
By our Law, a Religious Man may do Homage, 
but may not ſay to his Lord, I become your Man. 


There is a Loyalty due from Tenants to their Lords, 
LI as well as from Subjects in general to their So- 
vereign ; and Lords of Manors are Governors 
within their own Territories. Homage of Te 
nants is beyond Fealty, for it hath more. of So- 
lemnity, and requires greater Ceremony. But a 
8 | Religious 


Religious Perſon muſt not ſay to his Lord, Ego 
deuenio Homo Vefter, becauſe he hath profeſſed him- 
ſelf to be only God's Man. | | 


Hundzeds. 


A Hundred is Part of a Shire, ſo called for that 
of Old each Hundred found 100 able Men 
to the King for his Wars. And this Dividing Coun- 
ties into Hundreds, King Alfred brought from Ger- 
many; for there Centa is a Juriſdiftion over an 
100 Towns. | | 

If a Robbery be committed on the Highway in 
the Day-time, of any Day, except Sunday, the 
Hundred is chargeable ; and Day-light before Sun- 
riſing, or after Sun-ſet, is accounted Part of the 
Day. But the Party robbed muſt give Notice 
with all Speed, to the next Village, &c. or to 
ſome Perſon inhabiting near the Place where the 
Robbery was done; he muſt alſo be examined on 
Oath, before a Juſtice of Peace dwelling with- 


in or near the Hundred, twenty Days before his 


Action brought againſt the Hundred, and com- 
mence his Suit after forty Days, and within one 
Year after the Robbery committed; and then the 
Hundred is chargeable, if the Robbers or one of 
them are not taken, after whom Hue and Cry is 
to be made, &c. Stat. 27 Eliz. 7. Co. Rep. 7. 


Where a Robbery is begun by Day-light, but 


is not ended till Dark Night, yet the Hundred 


Where it is done, is ſaid to be Anſwerable. And 
according to ſome Opinions, a Robbery ſhall be 


adjudged to be done in that Hundred where the 


Party is firſt ſet upon, altho' his Goods be taken | 


from him in another Hundred. Mich. 1649. 
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When a Robbery is committed upon a " wy 
or in the Night, the Hundred ſhall not be charge- 
able: And if any one of the Robbers are taken 
within forty Days aſter the Robbery is committed, 


and thereof is convicted, the Hundred ſhall be Ex- 
cuſed. 27 Eliz. c. 1 3. 8 


1 Counties were divided into edel fbr berter Go- 
vernment: And Hundreds are Anſwerable for the 
Bodies of Robbers, or to pay. the Money loſt; 
for all Perſons are to be protefted in Havelling 
dn their lawful Callings, and it is reaſonable they 
mould be protected by thoſe through whoſe Ter- 
ritories they travel. On a Sunday Travelling for 
Worldly Aline is 4 by Law, 1 
that B is comm 5 ds Law to be 
apart for the Service o bt ion. a in Fs 
Night People are ſuppoſed te be at Reſt from 
their Labours, and that chey cannot make Pur- 
mit after Offenders. A Robbery: is one continu'd 
AR, though ended after Night, | and ſhall have 
Relation to the Beginning. Where a Man is ſer 
n, there a Robbery 1s s firſt yy the 
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beats and Lanandts. a 1487 
N Ideot in our Law, is a "Wir Fool, o- 
therwiſe termed Non Compos Mentis : And's 

Lunatick is one Non ſane Memoria. The Kin 

Has the Care and Cuſtody of the Lands of Ideots 

and Lunaticks. 17 Ed. 2. c. 9. 

If a Man had once Und inding g. 150 became 

2 Fool by Chance or Misfortune, the King ſball not 

have the Cuſtody of bim: And if one have ſo 

much Knowledge as tv meaſure à Yard of Cloth, 


number twenty ** Name che Days 1 
| the 
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the Week, or beget a Child, he ſhall not be ac- 
counted an Ideot by the Laws of the Realm. 4 Rep. 
126. Deeds, ©, made by an Ideot are voidable, 
or may be made void; but what Ideots do con- 
cerning Lands, Cc. in a Court of Record, ſhall 
bind them: And an Ideot may contract Matrimo- 
ny, Ofc. 2 ' Toft. 483. 1 Roll. Abr. 357. 

A Lunatick cannot Promiſe or Contract ſor 

Thing; if he does, his Acts may be avoided. 11 a 
Madman commit a Murder, or Felony, unleſs he 
Kill the King, or offer to Kill him, be ſhall not ſuf- 
fer for it; but to Kill, or offer to Kill the 
is Treaſon in all Perſons dene. 1 . 247- 
44 Co. 124. | | 


The King, 'by * Fn is to o defond his 2a e 
their Goods and Eftates, and hath. the 2 
Sovernment of thoſe who cannot goverh them- 
ſelves; but a Man muſt be truly a Fool N- 


3 what he doew;- and he * : 
2 Malic * Ng, Tr But al . 

erſon of the King, is O's Caſs, 
PLOTS of the State. 
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| Jeokails. . „ 7 
Eofail n an Over- ſi icht in Plesdlag E 2 f 


L and is when the Parties to a Suit haue gope ü | 
far that they have join'd 1ue, which ſhall be tried, 


or is tried by a Jury, and the-Pleading or Iſſue is 
8 * pleaded or joined, that it will be Error if 
y proceed; then this may be ſhewn to the Court 

by the Counſel of "Os: * not a * 
the 
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11 The Student's Companion: 
the Jury are charged, but after Verdict before 
13 8 given. The ſhewing of which Deſects 
by the Counſel, was often when the Jury came in- + 
to Court to try the Iſſue, by ſaying, This Inqueſt © 1 
je ought not to take; and if after Verdict, by ſay= il. 
ing, To Judgment you ought not to go, &c. Terms 
de Ley, 401. 5 Co. Rep. 35. i £20 
" Theſe Suggeſtions of Defects, occaſioning great 
Delays in Suits, there have been ſeveral Statutes 
made to help them: As the 32 H. 8:c. 30. which 
enacts that Judgment ſhall be given after Iſſue tried, 
notwithſtanding any Jeofail: The 18 Eliz. c 14. 
F ordaining, that after Verdict there ſhall be no Stay 
® of 2 ment for want of Form in any Writ, Ce. 
or by Reaſon. of inſufficient Returns of Sheriffs, 


+ » 


x 4 


c. The 21 Fac. 1. c. 13. that no Judgment 
ſhall be ſtay'd for Variance in Form between the 
14 Original Writ and the Declaration, Cc. or for want 
of Averment of the Parties being living, ſo as the 
Perſon is proved to be in Life, or for Miſnomer of 
Jurors, if proved to be the Perſons returned ; wane 
of Return of Writs, &c. And the 16 C 17 Car. 
2. c::8. that no Stay of judgment ſhall be for 
Default in Form, Cc. or miſta ing the Chriſtian 
or Surname of either Party, Sum of Money, Day, 
1 Oc. being rightly named in any preceding Record, 
c. which Defects not againſt the Right of the 
. Matter may be amended by the Judges. | 
See the Statute 4 & 5 Ann. c. 16. and 5 Geo. 


RS 13s | | 
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It is reaſonable there ſhould be Form and Method 
in Law Proceedings, or the Law would be no 
Art: But it is very unreaſonable that by little 
Subtilties, Catches and Quibbles, an expenſi ve 

Proſecution ſhould be deſtroyed, together witn 

the Client's Remedy: Therefore divers Laws and 

Statutes have interpos d to prevent the fatal Con- 
| : ſequences 
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| =p nences of over Nicety in Matters where the | 
OS ſtance is not impeach 'd: Though ſtill there 
is to be Form ohſerved in Pleadings; and for the 
Certainty of Per f is requiſite: Alſo the 
15 . Original Proceſs or Record ought to be preſum d 
* t, by mg 25 9 mall ane and 
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lo. which. is EL Knowle lee, of the | 
Law, ſball not. excuſe. any Man, Bye. the Pe- 
nalty of it. he 4.6 
Every Perſon is bound. at his Peril, = take No- ' 
tice wat the Law. of the Realm is: And Igno- | - 
rance of it, though it be invincible, as where 2 i 
Man affirms he bath done all that in him lies to p * 2 
know the Law, hall not excule him. Hes & 45 | 
Stud: c. 45. 
+. an Infant of the Years of Diſcretion i is capable, _ 
of committing Crimes, though he be. Ignorant, of ow 2 
the Law, and ſhall be puniſbed for them as other 
Perſons. But Infants — Tender Age have Ee 
rance by Nature; as. Perſons Non Compos have, 18. 
norapen yy the Hand of God. 1 Luft. 247. | 


Eo all Lav: arp Pala ſo as to be known to the 3 

People, and their own Laws by the Conſent of. © 

- Repreſenratives, they are to - know and ' 

© hb them at their Peril; 1430 no Plea of Igno-—- ge no 

- . - rance.is allowed, which, if it were, would he the 
Kreat and common Allegation for N Kinds of 

| Offences. 
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e — 8 OE ; 
© - _* Ampzifonment. 


; n ſigniſies, where one is reſtrained 
Jof his Liberty, upon any Action, Civil or Cri- 


13 At Common Law a Man could not be impriſon- 
3 ed, unleſs he were Guilty of committing ſome 
Force: And concerning thoſe that commit Force, 
the Common Law ſubjects their Bodies to impri- 
ſonment, as to one of the higheſt Executions of 
* Law, whereby they loſe their Liberty, until they 
= have made Agreement with the Party, and Fine 
= to the King: For which Cauſe it is a Rule in Law, 
” © that in all Actions Quare vi & armis, a Capias 
+ lies; and where a Capias lies in Proceſs, there, 
F after Judgment, a Capras ad Satisfaciendumr lies, 
= © and there allo the King ſhall have a Capias pro 
Nine. 3 Co. Rep. 11. re 1 99 TOOLTE T12 
By Statute Law, impriſonment is inflicted in 
-  -many.criminal Cafes; as for Miſpriſion of Treaſon, 
Igmpriſonment for Life, &c. And for other Crimes, 
were no Time of Impriſonment is directed by 
Laa, the Judges have a Diſcretionary Power of 
IÜmpriſopiog for what Time they think fit, with 
 — Regard to the Offence committed. 3 Iunſt. 
1 In Civil Cafes Arreſt doth not aim at Imprifon- 
- © ment, but at Bail or Security to be given, to an- 
Pieer the Law, and pay the Debt or Damage: Im- 
LF © -prifonment is generally for Cuſtody, not Puniſh- 
= - me Liberty of a Man is of ſuch high Eſteem in 
1 . © :, Conſideration of the Common Law, that Force on- 
=: AI ly ſhall ſubje& him to Impriſonment; for the Law 
1 | abhors Force, which is contrary to the Quiet and 
4 EkxXKRepoſe of the Kingdom, as one of her capital 
"1 25 Enemies. 
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Enemies. And as a Man's Body is a chief Agent 
in the Foree, it is fitting it ſhould be puniſn d bx 
Impriſonment. In other Caſes of e . 
ir is a dreadfal Puniſhment, introduced by Stature, 
to deter Men from Crimes; and but Sparingly too 
bo inflictod in a Country of Liberty. If Impri> "A 
_ . ſonment was intended by Law for a Puniſhmenr 4 
in Civil Actions, certainly the Law would limit a bo. 
Time for its Duration, as in criminal Caſes, and WW 
that People might know an End of it. * 'Y 


"> 


4 By the Stat. 2 Geo. 2. Perſons charged in priſon 


in Execution for any Sum not l 100 J. 
ſhall be diſcharged from Impriſonment by Order of 
the Judges, on giving up their whole Eftate and 
Effects upon Oath to their Creditors,” utileſs the 


_ Creditors ate diſfatisfy'd with a Priſoner's Oath, and 92 . 


agree to pay him 2s. 4d. a Week towards his 
Maintenance in Priſon, Cc. | "On 


This Law is founded on Humanity, and agreeable 5 | ] 
to the Laws of moſt other Countries. hs. 
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XN Incident is a Thing appertaining to, of 7 
A Flowing another that is more Worthy os = 


Principal. _—m 
o Court of 


A Court - Baron is incident to a M | 
Piepowders to a Fair, and a County-Court to a 
Sheriff; Imprifonment to a Fine; Deeds and Char- 
ters to Lands; Timber-Trees to the Freeheld; 
Rents! to Reverſions; Covenants for Repaits to 
the Land; Fealty to Tenure of Lands; Diſtreſs 
for Rent to Fealty, c. All which are Jocidents, 
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And of [neidents, ſome are ſeparable, and others 
ilſep arable but moſt of them are inſeparably In- 
79 If. Lands be conveyed to a Man, the Law 
allows bim 4. Way to it, without being expreſſy 
mentianed. as incident to the Grant. Kirch. 36. 

25 Principal Things draw the arg: flo Land 
drawerh the Profits; à Rent-Charge follows the 
Land; and Wartanty the Fee. nts: 


= . Man ha th Title. to the principal Thing, he 
hall always juſtify the Circumſtance, and be en- 

255 titled alſo to it, becauſe it contributes to the Su; 
Rk of the Principal, which cannot otherwiſe 
ſiſt as it ought. And when the Law giveth any 
Tauhing te any one, it giveth implieitly uhatſoever 
is neceſſary for the Taking and Enjoy ing of the 

ſime, without which, the 3 t would Wlan, 


BE: — 2 bas, Anduaments. 


rid, Dow! } 

N rode is a Bill or tare drawn 
in Form of Law, for the Benefit of the Com- 

mon-wealth, exhibited by Way of Accuſation a- 
ainſt one for ſome Offence, and preferred unto 

, = 00 by wWhoſe Verdict it is found and preſent- 

ed to be true, before a Judge or Officer that mA 

Power to puniſh the Oftender. 

It is always at the Suit of the King * \for 
ae Matters: And in moſt Caſes the Indi&- 
ment for a Fact done, ought to be jaid in the 
County here the Fact was committed; but this 
doth not hold in all Caſes) And when the Indict- 


ment is found in the proper County, it may be 


heard and determined in any other: r by 


Special Commiſſion, & 3 Inſt. 7. 


Indictments may be &f High Treaſon, petit Trey 
bn Felony, att Ge and muſt ſet forth the 
Chriſtian 


Oz. The Neaton or the Law, 117 
Chriſtian Name, Surname, and Addition of the- 
Eſtate and Place of Reſidence of the Offender; 
the Certainty of Time, when the Offence Was 


done, as the Day and Vear, is to be expreſſed; 


(unleſs it be in Treaſon, wherein the Officers of 
the Crown are not bound to ſet doum the very 
Day) the Nature of the Offence muſt be ſet forth; 
and the Value of the Thing by vrhich it is commit- 
ted, &c. Allo in Caſes of-, Treaſon, Felony: and 
Treſpaſs; they ought to be vi C. armis, and con- 
clude contra Pacem. Co. Lit. 303. 2 Iuſſ. 318. 
Upon an Indictment of Murder, or Manſlaugh- 
ter, it is requiſite to expteſa the Length and Depth 
of the Wound given, except the Wound penet rate 
through the Body, when it is not neceſſary to ſhew 


4 * 


. ˙ĩ Pe. RS 
Indictments ought to be more certain than com- 
mon Pleadings in Law: And may be Amended the 
ſame Term. brought into the Court, by tke Clerk 
of the Peace; but the next Term after he cannot 
Amend them. If only a Word of Form be left 
out in an Indictment, yet the Indictment is good; 
but if one Word of Subſtance be omitted, the 
whole Indictment is naught: 2 Lill. 47 
An Indictment lies agaitift one for afſ#atting and 
ſtopping another on the Highway ; for cheating 
another at Play; conſpiring to do an illegal Act, 
Cc. But if one be indicted for doing ann Thing 
for which he is not by Law to be indidtedss? as for. 
ſome Treſpaſs, for which Action is to be- Hfought 
at Common Law, ſuch an Indi&tment is"ndy good, 
but may be quaſhed. 1 Lev. 62, 12 $4,536 * 
Io call a Man Rogue, Thief, &c. is Acdionable 
at Common Law, and Indictment will, now lie for 
1 Though where à Perſon js" beaten, He may 


proſecute. for the Treſpaſs/by Indictment us! Infor- 
mation, as well as Action of Aſſault Aer 
; 6 


ih; bur 
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143 The: Student's Companion: 
but not more Ways than one. Indictment doth not 
lie for a Private Nuſance, or other Injuries. 2 Lill. 


; . 4 ETD „ 
& q If an Indictment . in Part, and the other 
Part of it is nought, the Court will not quaſh it. 

And the Court will not quaſb an Indictment that is 
preferred for the Publick Good, altho' it be not 
a good Indiftment, but will put the Party indicted 
to traverſe, or plead unto it. Latch. 173. [Lo 
Although Exceptions be taken againſt an Indict- 
ment, to the Intent the Court ſhould quaſh it, yet 
the Court will grant Time to the King's Copnſel 
to maintain the Indictment, if they deſire it. Hill. 
23 Car. B. R. . a i 


As the King hath the Protection of and an Intereſt - 
in his SubjeQs, therefore for Crimes againſt them, 
the Suit is in his Name. The Name and Additi- 
ons of the Offender, Time, Place, r. muſt be 
inſerted, for the better Certainty that it was the 
Offender and the Offence : And in Murder, the Di- 
menſions of the Wound, that it may appear whe- 
tber or no the Wound was Mortal; but if the Par- 
ty be Run through, it is in vain to mention them, 
when the Wound it ſelf ſhews it. Indictmentt 
are to be more Certain than Common Pleadings, 
. becauſe they are more Penal, and ought to 
more prect ely anſwered. They may be Amended 
in Time, ſo as not to Delay; and Words of Form 
mall not hart them, but Words of Subſtance 
make them void; for the Law chiefly Regards 
the Subſtance in all Proceedings, Aſſaulting on 
the Highway is a Breach of the Peace; and 
Cheating is a Crime againſt rhe Common-wealth. 
Bur for Civil Matters, private Injuries, c. In- 
 diAments lie not; for they are to uniſh Publick 
-- Offences only. It is a Favour of tho Court to 
quaſh any Indiaments ; and if one is convicted on 
an Erroneous Indiftment, the Judgment may be 
"reverſed by. Writ of Error. The Maintenance 
of Indiftments is for the Good of the Publich, 


If 


and conſequently regarded. 
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If an Indictment is voj for Inſufficiency, &c. 


another Indictment may / be drawn for the ſame 
Offence, whereby the Ifſufficiency may be cured ; 

and it may be laid and tried in another County, 

though judgment be given. But if upon an in- 

8 ſufficient Indictment of Felony, a Man hath Judg- 
ment to be Hang'd, be ſhall not be again indicted 
I until that Judgment be reverſed. 5 Rep. 121, 
/ io A i IE 
A Man may be twice indicted, where he hath 

committed two Felonies. A Perſon having com- 

mitted divers Felonies, was indicted for one, and 


Kel. Rex 30. n 


In all Caſes Juſtice is to be Adminiſtred; and In- 
ſufficiency of Proceſs ſhall not bring off Offen- 


Acequitted, * Acquit) to make his Life in 
6 b . twice for one and the ſame Offence, and 
#0 maintain that Plea in Law. The Judgment of 


8 per Collum, is the End of the Law for 


twice indicted. 
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AN Infant in our Law, ſignifies any one under 
1 twenty-one Years of ge. 


mit an Act amounting to Felony, he ſhall be free 


from the Puniſhment inflited on a Felon; but if 


of Diſcrerion, tho? he be not 


he be of the. | 
| ſuffer as a Felon: And one 


of full Age, he 


Under thoſe Years, having attained Maturity of 
Diſcretion, if he commit any Felonious Act, he 


mall be Executed as a Felon. Co. Lit. 247. 


te» "3h 


I 4 


had his Clergy; and at the ſame Time indicted 
for another Felony, and found Guilty, and Hang d. 


f fark from Paniſhmenr. A Man muſt be tried and 5 


| Felony; i that a Perſon ſhall not be in that Caſe, 


If an Infant under the Age of Diſcretion, com. 


4 


* 


120 4 be Addie nn 


A Man or Woman before the Age of twenty-one 


Tears may not Alien any Lands or Tenements, Goods 
or Cbattels, or bind themſelves by Deed,” except 
it be for Eating, 3 Apparel, Schooling, 
Phyſick, and ſuch like Nece 


ries, ſuitable to their 
Qualities: But if they bind theinſelves in a Penal _ 
Obligation for the Payment of any of theſe, the 
Obligation ſhall not be Binding. And Action of 
Account ſhall not be brought againſt an Infant, 
though he make an Account with his Creditor, 
and reduce what he is indebted to a 'cenaia Sum. 
1 Toft. 171, 172. Trin 24 Car. B. R. i 

It is ſaid Infants are not obliged 6 pay "for 
Clothes, unleſs it be averred for their own wear- 
ing; and that they were convenient and neceſſary 
For them to wear, according to their Degree and 
Eſtate. Go. Fac. 560. And Money laid out for an 
Infant, hath been allowed, when Money lent hath 
not. The Infant may buy, but cannot borrow 
Money to buy Neceſſaries; if he does, it is at the 
Peril of he Lender, who muft lay it out' for him 
in Neceſſaries, or ſee it thus laid out. 5 Mod. 
Rep. 368. 1 Salk. 386. Ky Fl 

An Infant may Purchaſe ; but at his full A e he 
may agree to and confirm it, or wave or diſagree 
to it. 1 Inſt. 2, 172. If an Infant makes a Deed 
and delivers it, and afterwards delivers it again at 
full Age, it is nevertheleſs void: But if he mike 


4 Leaſe, and accepts the Rent after his coming of 


e, the 5 8 4 80 Leaſe is made good. Cre. Fac. 


3 20. 3 Rep.3 


All Gitte, . c. made by an Infant; 
which do not take Effect by Delivery of his Hand, 
are void; and if made in Writing, ſq” as to rake 
Effect by the Delivery of his own Hand, they 
are voidable by himſelf or his Heirs, or thoſe who 


ſhall have his Eſtate. Marters in Faite Infants may 


2 avoid 


R YR * ” 
2 ++ R 
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- 


4 . 
. A 


avoid either within Age, or when. they come to 
full Age; but Matters of Record, as Fines, Sta- 
tutes, Oc. muſt be avoided? during their Minori- 
ty. L. 8 %½. 1 

Things of Neceſſity muft be done by Infants"; 
ſuch as Preſentations to Benefices, & c. otherwiſe 
Lapſe will incur againſt them. Conditions annex d 
to Lands bind Infants, and muſt be performed, 
but Non- claim doth not. An Infant ſhall ſue bx 
Prochein Amy,” and defend by Guardian; and In- 
fants may plead infra ætatem, Cc. 1 Juſt. 135. 


£ 


Lutw. 2414. 


. Fourteen is by Law the Age of Diſcretion, for oom- 
mitting of Crimes: But an Infant's Age of Diſere- 
l tion, hath been apply'd to the Time of his Know- 
| ledge of the Laws; for when he hath Diſeretion 
* > op Mind to know the Law, he ſhall have the pu- 
niſhment. of the Law. Neceſſaries of Life, In- 

fants, and all others, are obliged to pay for; but 

an Infant may not Enter into Bond for them, or 
make up Accounts, c. becauſe he is not in Law 
of Ability to Agree 1 againft himſelf, 
or to State an Account. The Law will not truſt an 
Infant with Money; ſo that it muſt not be lent 
to him. A Purchaſe is intended for the Infant's 
hHenefit: And a Deed muſt take effe& from the 
firſt Delivery. Common mu Infants may a- 
void when at Age; Matters of Record muſt be 
avoided within Age, becauſe they are Judicial 
Acts, and the Court is to try the 8 by In- 
ſpection. The next Friend is to ſue. for the Infant, 
as he is ſuppoſed Tender of his Intereſt ; but the 
Guardian is to defend his Suits, who has Poſlefi- 

on of his Fortune to do it. e 


4 
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e ch and 0 Intozmers. 


TNfortation. for the King, is that which: for a 
common Perſon is called a Declaration: And it 
from an Indictment, which is found by the 
Sach of twelve Men; and this is * the Allega- 
den of the Officer; Kc. 0 
There are two Kinds of ieee at the 
Suit of the King only, or at the Suit of the King 
and of the Party, which is called an Information 
Qui Tam upon Penal Statute. And Informatiog 
may he brought for Offences and Miſdemeanors at 
Common Law: As for Batteries, Libelling, Nu- 
ſances, Contempts, Seditious Words, C. __ 
the Otfender is" liable to 2 Fine to the King: 1 
doth not lie for 4 capital re e. er der "349. 
Show. Rep. 109. 
© Informers are to  exhibir their Suits in proper 
Perſon, by Way of Information,  &c. and not to 
with-theDefendant, without Conſent of 
the Court, on Pain of 10 J. and Puniſhment of the 
Pillory, ec. And if they Diſcontinue, or are Non- 
ſuit, the Court ſhall aſſign Coſts 'to the Defendant. 
| Star, 18 Elia, c. 5. All Informations. or Penal Sta- 
tutes, brought by a common Informer, where a 
Sum certain is given to the Proſecutor, muſt be 
brought in the proper County where the Oftence 
was done, and within a Year after. 31 Elix. 
On Informations exhibited in the Crown-Office, 
* Treſpaſs, Battery, &c. + Recognizances are to 
be entered into of 20/. Penalty for the Informer 
to proſecute with Effect, &c. 4 & 5 W. &M.c.18. 
Informations are not * for . 
like to > Indiments, | 4 
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D/ The Reatan ol the Law. 123 
5 By Law the King ſhall put no Man to anſwer for 4 
Wrong done to another withont Indi&ment or Pre- 
ſentment; and an Information by the Attorney Ge- 
neral is no more than a Preſentment; and where 
other Methods of Proceeding againſt Offenders - 
are Dot appointed, Informations may be brought 
of common Right. But Informers are not to com- 
pound Offences which as it were makes them Ac- 
ary to them; and it is fitting they ſhould be 
bound to proſecute, who accuſe, that the Crime 
may appear. A Man may be « Witneſs in his own 
..__ Caſe on Iuformation, becauſe it is the Suit of the 


1 * 41 13 ha 86 EEE 
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238 is a Perpetuity in Lands or Tenements, 


1 a j 


it is, that he who hath the whole and entire 2 3 


Rep. 41. ei 

4 By our Laws, Inh 

but not lingally Aſcend. I 
14 2 


„ 
1 


5 ebe — 5 
| cle, and Son; and the Son dies,. the, Undle than 
In herit the Son, In the Collatera Line, lineal AC- 
cCenſion is not prohibited; and it in ieai,Purchaſe, 
it i is otherwiſe. - 3 Us RL” 7108 Ge e 61.0 
tatieritagce” goes 10 the Eldeſt 1868: und his Iſſue, 
for ſupporting the Dignity of the Fumily: But 
Goods and Chattels — not be an Inheritance, 
| becauſe they are not Jarable: and what is not 


durable, may not be inherited. The Worthieſt of 
Blood are to inherit; for it is the Blood which 


the whole Blood ” hould be preferr d before the 
| half Blood. It is the Nature of Inheritances 
A ro deſcend from. Father to Son, Sc. and not to 
; _ aſcend. 3 4 
I , "BN 7 1.1 1 V $744; * a * 4 2 
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Injuries, - 


J 
— 


INjuty 6 onifich 400 Damage to a Mai's Perſon or 


Coba And the Law ſo abhors Injuries, that 


it grants Writs of Anticipatlon to prevent them. 

Confederacy and Combination to execute any 
unlawful Act, is puniſhable by Law, before the 
unlaw ful Act is Executed ; the Law puniſhes the 


Combination and Confederacy, to. prevent the un- 


| - lawful Act. And the Commiſſion of Oyer and Ter- 
- miner gives Power to the Judges, Ce. to enquire 
of all Combinations and Confederacies: 9 Nep. 57. 
4s to Injuries of à private Nature: A Man muſt 
not drive Beaſts out of the Highways vpon the 

Lands of another adjoining. A Stranger having 
Lands adjoining to ah ancient Built Houſe, may not 
erect a Houſe upon his Lands, and darken the 
Windows of the other, &c. Theſe- ate Injuries 
which the Law puniſheth. Leu. 122, 


# A 


that in bis own, that may.injure another. 


There 


makes the Family: And it is great Reaſon that 


It is forbidden in Law, that any one mould do ; 


/ 


den che ann o. the Law. 125 


2 r 5 r * * 5 


5 here is an Antiparhy hens eh — ane VIojury. 


Jo prevent. Miſchief} is lawful, becauſe by the | 


Exerciſe ef the Law herein the Peace Se. Fang 
ved. A Man muſt ſo enjoy his own Property, 
that he doth nor occaſion Damage to others; if he 

does, he ſhall make Recompence ; for all Dama- 
ges have a Recompence bY Law annexed to them. 

EreQing a Houſe near an ancient Built ng 

and darkening the Windows, is not lawful ;/ beca 
the ancient Built Houſe hath Preſcription to — 

Lights: And not only Light, but, Air, Sc. necef- 
ſary f for 3 a Man! 0 Hea th, 1s e by ſuch Bang. 
ings. 
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N ends 1s 4 Word * in Declarations 
| and Pleadings, to aſcertain the Perſon or. 
t Thing w which, was Named, or left Doubtful before: 


fo; When as there was Mention before of another 
Perſon. , . 3 
* Slander, both the perſon N the Scandalous 
Words ought” to 'be HARP and not want an In- 
nuendo to make them out: And Iunuendo may not 
enlarge the Senſe of the Words, nor make a Supply, 
or alter the Cale, where the Words are Defective. 
utt. Rep. 44. 
Calling a Perſon, Murderer, has been by. hy 
endo adjudged: Murderer of Hares; whos a De- 
fendant talking of unlawful Hunting, the Plaintiff 


confeſſed" he had kill d divers and and * ? 


he Words, LA ſpoken. 4 Co. 13. 


we ſos — the Office of an „ nent 
as " is to reduce doubful Things to a Certainty; but 
ſome Things are to be certain, and not require 
an Innuendo to make them out: Nor may the Senſe 
5 IR 


2 \ 7 
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* 
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As to ſay He, ¶ Innuendo the Plaintiff) did ſo and | 


Wha ; 
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of Words be ſupplied, enlarged, or perverted; 
which would be highly unjuſt. And.[anzendo's to 

explain doubtful Mateers, when allowed, ſhould 
de rather i in E Man than againſt him. 


4 


o 
} 


"Innovation 8. 


Nnovations bave been always chought * 

- rous by our Laws. . 
And the Great Judge Littleton: tells us, that 
when any Innovation or new Invention Starts up, 


the beſt Way i is to try it by the Rules of the Com- 


mon Law; which being ſoundly applied to ſuch 
Novelties, it doth- utterly Cruſh them; for com- 
monly a new Invention doth offend againſt many 
Rules and Reaſons of the Common Law: And 
therefore the ancient Judges of the Law have ever 
ſuppreſſed Innovations and Novelties, leſt the 
Oulet of the Common Law ſhould be diſturb'd : 
And fo have Acts of Parliament many Times done 
the like. Co. Lit. 379. 

In the Reign of Edward III, the Judges faid, 
We will not change the Law which always hath 


been uſed. And in 2 H. 4. It | is better that it be 
turned to a 2 


85 


It, than that 45 Law ſhould 


8. Innoy tions oftentimes create great n 

and U Kerrainty in Law — s, they are al- 

vays rejxQed, unleſs it be in Caſes of great Ne- 

eeſſity, and then they are mine wich-the ut- 

moſt Caution: And our moſt prudent Judg es have 

ever rely'd on Precedents in their Determinations, 

as their beſt and ſafeſt ** to Walk by, becauſe 

they are generally not _ the Opinion of the 

Makers, who were Men of Great Wiſdom, but by 
their being followed, on due * ot 


17H my here equally Wiſe. 
„ Auns. 


NNS were ADE 3 4 _ Relier and 

Lodging of Travellers: And at Common Law 
any Perſon might erect and keep an Inn or Ale» 
houſe to receive Travellers; but now they are to. 
be licenſed and regulated by Statute. | 

Theſe Inns ought to be ſreuated in Towns, and 
not in By-Streets, ec. - And if any. Innkeeper re- 
fuſe to Lodge 2 Traveller, or to find him Victu- 
als for his Money, he may be indicted, or the Par- 
ty may bring Aion of — Caſe againſt him. 8 Rep. 
32. Innkeepers ſhall be anſwerable for Theft 
committed BÞ their Servants or others, upon one 
that lodgeth in their Inns ; but he is to be a Tra- 
veller, and not one of the ſame Town. 1bid. And 
where any Innkeeper harbours Thieves, idle Per- 
fons, Vagabonds, "Ge: or ſuffers frequent Diſox 
ders in his Tis Hout he may be indicted. and fine 
OE. . 21. Back 


| Travellers . be relieved be they g.: 
And Innk a to anſwer for Theft, bccauſe 
they have t e of, and make a Profit of thei 
Gueſts, Inns baue! in * Places are ſuſpicious gl 
ſheltering Robbers ; barbouring idle Perſon 
or ſuffering Diforders, is a "common N pro 


. 179 7 
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5 Aatendment. el v9 


Ntendment of Law fhall ſometimes ſupply 
1 chat which is not fully expreſſed or apparent. 
The Intent of Parties in Deeds, &c. is much re- 
garded. But this Intendment ſpall not be implied 
againſt the Rules of the Law. And the Law doth- 
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not in ee, IRR of . 1 them regu- 
"larly to paſs by Intendment and Implication ; tho? 
in Deviſes they are allow'd. with due Reſtrictions. 
2 Lill. Abr. 72. Vaugh. 261. | ? 
Intendment cannot ſupply the want of Certain- 
y in a Charge in . . for N Crime, 


8 * 72 Tor 


A Thing ma 155 cenie 0 by what ore: 
.-: cedes'or follows it; but no Intendment or Con- 
ſtruction ſhall be admitted contrary to the direct 
Aule⸗ of the Law, becauſe all Conſtruction is 
guided by Law. In Deviſes, Intendmeg ſhall 
take Place, where it is not only ConſtruMve and 
Poſnble, bur Neceſſary; as that the Deriſee ſhall 
have the e deviſed, or no IT 


Autrudons. 


truſicn i is when the Anceſtor js ig of any 
| Px Eſtate of Inheritance, expectant upon an Eſtate 
for Life, and then Tenant for Life dies, between 
whoſe Death and the Entry of the Heir, a Stran- 
ger Interpoſes. It is a violent or unlawful Entrance 
bs Lands ot Tenements, void of à Poſſeſſor, by 
bim that hath no-Right to them: For Example; 
AMan ſteps into Lands, the Owner whereof Jate- 
ly died, and the Right Heir, neither by himſelf or 
others, hath yet taken Poſſeſſion. Co. Lit. 277. 
Theſe Intruſions are gory the * Law 


of the Ian. 577 S305 


Our Law allowyp? one to wake any Intruſion upon 
another: es I have already obſerved under 
Diſſeiſin and Forcible Entry, Entry upon Lands muſt 
in all Caſes be by . and not OP wag to be 
: Re at tas tt e eee 1 I 
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Jointures, &c. 


Jointure is a Covenant or Settlement, where- 


by the Husband Aſſureth to his Wife, in 
Conſideration of Marriage, Lands or Tenements for 
her Maintenance after bis Deceaſe. 

A Jointure muſt take Effect for the Life of he 
Wife; in Poſſeſſion or Profit, immediately after the 
Death of the Husband ; it is to be made for her 
ſelf, and none other for her, for the Term of her 
own Life: It muſt be in full Satisfaction of her 
Dower, and be ſo expreſſed ; and it may be made 
either before or after Marriage. 27 H. 8. 

But if the Jointure be made. before the Mar- 
riage, the Wife hath not Power to waive it, and 
claim her Dower at the Common Law, as ſhe may 
do, if it be made after Marriage, for ſhe may then 


refuſe the Lands 1 her in Jointure, and 


have her Dower. 1 Inſt. 

If a Wife be Evicted 6 her Jointure, ſertled 
before Marriage, ſhe ſhall be endow'd according to 
the Rate of her Husband's Lands whereof ſhe was 
Dowable : But if Baron and Feme by Fine, Allen 
the Lands thus ſettled in Jointure, | ſhe ſball not 
be endowed of any other Lands Belonging to the 
Husband. Where the Jointure is made after Mar- 
riage, it is otherwiſe, the W being Waivable. F 
Co. Lit. a 

are 5. na is ſuch a pac of an Eftate as TE Huſ- 
band himſelf ſhall agree to ſettle upon his Wiſe ; 
Dower, is a Third Part of his Lands and Tene- 
ments, whereof he is ſeiſed aa the nn 


appolgeed by Law. 


The Law dire&s the particular $ertliog of Niese 
85 for Women, and is careful to preſerve them, he- 


3 in made Tor” their — and geoerally 
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z 330 The. Studen Companion: 
nn Conſideration of the Marriage Fortune. When 
Jointure is made to a Woman before Marriage, 
it is the ſtrongeſt; becauſe it is preſumed to be 
done upon this Confideration, and fully to an- 
8 ſwer the Fortune and Maintenance, or it ſhall be 
adjudged her Fault: But it may not be fb after- 
; -— _ wards, when leſt to the Diſpoſition of the Huſ- 
bdbdand. If the be Evided of her Jointure, it is 
_ _ . reaſonable the Law ſhould vide her a Doyry. 
_ And a Fine is the only way by which a Wife ma 
1 AX 72 with her Eſtate, when ſhe cuts her ſelf 
3 1 y her own Ad upon Record. The Election of 
* ? the Wife to claim her Dower, is not till after the 
Death of her Husband; and then ſhe may claim 
it, notwithſtanding her Fine of n 
* where the Jointure is originally Waivable, and 
not abſolute. ; * 
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hg Ointenants are thoſe that come to and hold 
3 Lands or Tenements jointly by one Title: 
Theſe Jointenants muſt jointly Plead, and be Im- 
pleaded by others; and they have a ſole Quality 
of Syrvivorſhip, which Coparceners have not. | 
At the Common Law, before the Statutes 31 H. 

$8. . 1. and 32 H. 8. c. 32. Jointenants by Con- 

eat might have made Partition; and if they had 
bdbeen poſſeſſed of a Leaſe, for Years, they might 
have done it by Parol; but if they had been ſeiſed 
E of an Eftate of Inheritance, or for Life, they could 
not have made Partition without Deed! Co, Lit. 
fy it an Husband and Wife, and a Third Perſon 
had purchaſed Lands to them and their Heirs, and 
the Husband before the Stat. 32 NM. 8. c. 1. had 
aliened the whole Land to a Stranger in Fee, and 
died: In this Caſe, the Wiſe and the other Perſon 
were Jointengnrs of the Rigs, bor in ſevera?_, 
"ons 
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Dy, The'Reafon'of the Law. 132 
Manners, viz, the Wife had Right of Action, 
and the other Jointenant Right of Entry; and | 
theſe differing Rights might well ſtand together in 
Jointure. Co. Lit. 188. | © 4 
Altho' Jointenants are (by Littleton) ſaid to be 
ſeiſed per my & per tout, yet can they not ſingly 

_ diſpoſe of more than the Part that belongs to them, 

as to Enfeoff, Give, Demiſe, Forfeit, &c. And 

where all the Jointenants join in a Feoffment, 
every of them, in judgment of Law, doth give 
but his reſpective Part: Alſo. if two Jointenants 
make a Feoftment in Fee vpon Condition, and: that 
for the Breach thereof one of them ſhall Enter 
into the Whole, yet he ſhall Enter into but a Moie- 
ty, for no more, in Judgment of Law, paſſed 
from him. And ſo it is of a Gift in Tail, or a 
Leaſe for Life, Oc. 1 Inſt. 186. | 


I take it, the Diverſity between Jointenants and Co 
| parceners, that one hath Survivorſhip, and the 
other hath not, proceeds from Coparceners ha- - 
* ving always Eſtate of Inheritance, by Diſcent in 
Law; bur Jointenants have different Eſtates, as _ 
in Fee, for Life, &. by Deed, or Conveyan c. 
The Alienation of an Husband Jointenant of the  _- 
whole Land, Granted to Husband and Wife, and © | 
another Perſon, is a Diſcontinuance. to the Wife = 
of her Moiety, and a Diſſeiſin to the other Join= © x 
| tenant of the other Moiery ; but the Wife, and _ 
| the other Jointenant re in Right, 
) though their Righrs are different; and rhey may . + _ 
join in a Writ of Right, Jointenants beiggen. 
titled only to a Part of Lands, may in nd U _ 
lawfully Diſpoſe: of the Whole; bur their Parts 
they may Grant to others, and then Survivorſhip 
de ar an End, for want of Privity. | 
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Alſlues. 


| 1 SSUE ſignifies the Point of Matter iſſuing out of 
I the Allegations and Pleas of the Plaintiff and 
Defendant in a Cauſe, to be tried by a Jury of 
twelve Men: And theſe Iſſues are of two Kinds; 
upon Matter of Fact, or Matter of Law on a 
Demurrer, &c. 1 Co. Inſt. 91. 
lſſues in Fact are General, or Special: And there 
may be an Iſſue to Part; and a Demurrer to Part. 
Every Iſſue conſiſts regularly of an Affrmative 
and Negative; there muſt be an Affirmation on 
the Part of the Plaintiff, that the Defendant owes 
| ſuch a Debt, c. and a Denial on the Defendant's 
Part, that he oweth not the Debt, Cc. And in 
Action for Damages, according to the Loſs which 
the Plaintiff hath ſuſtain'd, every Part ought to 
be put in Iſſue. 1 Saund. 269. 1 
An Iſſue muſt be Certain and Single, and jain'd 
upon the moſt material Thing in the Cauſe: And 
Where an Iſſue is not join'd, there cannot be a 
good Trial, nor ought Judgment to be given, 
2 Nelſ. Abr. 1042, x 


In the Nature of Things all Controverſies muſt be 

; reduced to a Point or Queſtion, in order to their 
Dtietermination, and otherwiſe the Jury would not 
know what they were upon; which Queſtio fa#i 
is Iſſue, and is to contain the moſt material Al- 
legations of the Parties, that all the Matter in 
a HE 1 . between them may be tried. And where 

* -«£  Tflue is not join'd, there is nothing in Lay- before 

| the Jury to try; ſo that in this Caſe it ſhall be 
coram non Fudice. e i 
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A budge is a Chief Magiſtrate in the Law, to 
X try Civil and Criminal Cauſes, and puniſh. 
Offences. | e 
Our Judges, on Admiſſion into their Offices, 
take an Oath to ſerve the King, todo Juſtice to 
all Men, without Reſpect of Perſons, and deny 
Right to none, though commanded. by the King; 
to take no Bribes or Reward; maintain no Suit, 
nor give Counſel where they are Parties, &c. and 
they are Anſwerable in Body, Lands and Goods, 
No Judge of other Perſon, Learned in the Law, 
ſhall be Juſtice of Aſſiſe in the County where 
born or he doth inhabit, under the Penalty of 
100 J. But this is not to- prejudice any Judge of 
either Bench, in Hearing, and Determining Aſſiſes 
in thoſe Courts, & c. 33 H. 8. A Judge of: B. R. 
cannot be made by Writ, but by Commiſſion under 
the Great Seal; though he may be diſcharged by 
Writ Sub Magno figillo. 8 Rep. 18. 
Judges are to pronounce. Sentence according to 
Law, and what is alledged and proved: They have 
not Power to Judge according to that which they 
think fit; but that which by the Law; they know 
to be Right. 7 Rep. 27. And it is a Maxim in our 
Law, that whatſoever is not diſcuſſed and tried, 
is not to be reputed Juſtice, Quicquid non excuti- 
tur, Juſtitia non putatur. In very ancient Times, 
Perſons were found Guilty and Condemned with 
out Anſwer, as they are in France, and other 
Countries; but King Alfred abrogated that Cu- 
ſtom in England, and decreed, that no Perſon 
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134 he Student's Companion: 
ſhould be condemned or executed without Anſwer. 


Co. Lit. 71. 

No Man ought to be a Judge in his own Caſe; 
as if a Man have Power to hold Cognizance of 
Pleas before him in ſuch a Place or Liberty, yet he 
cannot hold Plea to _ he himſelf is a Wye 


8 Rep. . 


The Oath: 0 the ud A 81) . J 
They are to « Judges 5 1 indiftesentl and 
E rtially to all, and deny no Man Right, on 
| 1 Prerence whatſoever ; nor ſhall they take 
Neward for doing of Juſtice : All Which is 
ble to Natural Equity. A Judge is ſuppoſed 
to de. Partial in his own County, and 2 * 
excluded by Law to Judge therein. He may do 
Nothing of his own, Will and Fancy ; for; the 
U only muſt direct his Judgement. If a Judge 
| dectee''any Thing, a Party not being heard, the” 
be hath done —_— is Right, yet Shah he not 
done what is Juſt and Equal, becauſe the Party 
mould be wks to defend himſelf. No Perſons 
can be at the es Prone Judges, Miniſters, and 
W to Judge 5 and recover an 
7 Fier : ; $3.99 4 
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„ bs the End bf the Law, and alot 3 | 
Voice of Law: and Right. It is given by the 
Court, upon Conſideration had of the Record be- 
fore them: And muſt agree with the Verdict; for 
if a judgment be given contrary to the Verdict 
ſound in the Cauſe, it is a void „ ee Pratt. 

352. 
* Judgment be given for more than ihe, Plain- 
tiff doth demand in his Declaration, this Judg- 
ment is Erroneous ; but the Plaintiff in Fntering i it 
vp * Enter a remifit * ſor Part. Tot 2 
. 
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zent muſt be Entered; or it is no | Aa 


on Proof thereof 

the judgchent, and refiore_the Party 
nified- by: it, lo as to be in the ſame Condition 

he 'wis in before Judgment. 2 Lill. Rm. 100. 

The Court will not give a Judgment which they 
know would be againſt the Law, altho* both the 
Parties, Plaintiff and Deſenchant., do agree to have 
ſuch a judgment given. 

If a Verdi& oſs for the Plaintiff, and the Plain- 
tif will not Enter his Judgment upon thé Verdi®, 
the Defendant, by Motion of Court, may. wn, 
the Plaintiff to Enter it. A. Special Judgment is 
whete otte brings an Action for divers Things, and 
the Plaintiff hath a Verdict upon the*'whole De- 
claration ood doth wave ſome one or more of the 
other ; for which the Action is brought; ib 
ſuch Caſe e muſt Releaſs his Damages to all, and 
yet he may have his Coſts of Suit. 2 Lill. 97. 

After an 795 is joined, to be tried by the Plain- 
tiff and De udant, the Plaintiff may, if he will, 
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udgments are to he Wunde 05 a „ vale, * 


which is the Foundation of them, and therefore 
 _ mult not contraditt it; they are an Affirmance 
ef the Verdict. Judgment is not to be given for 

more than the Plaintiff Demands; becauſe that 

world bs to one more than is his due, and is 

as unjust and une quai 

__ whieh' is his Due. It is Entering of a a Judgment, 
Wien makes it Matter of Record ; and Signing 


will not maintain Judgments unduly obtain d, to 


ally dighed. - If a ent be unduly ob- 
4 e Court, the Court 


without oing t of a Judgment from 
the Best cant Wilhout Wn in the Cauſe; 
hich judgment muſt be by: relicta wen faulen 
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as to deny any one that 


it is only a Warrant for its Entry. The Court 
A 5 wy 8 . but will puniſh the Py 
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236 -Che Student nloti 
_ _ -- » that uſed the Fallacy to obtain them. Nor will 
they err againſt their Knowledge, to pleaſe the 
Pexties. The Plaintiff may be compelled to En- 
ter his Judgment, for otherwiſe the, Defendant 
_ , "would be hindered from Pleading it in Bar to ano- 
ther Action for the ſame Cauſe. There is no Da- 
mage to the Parties by judgment before Verdict, 
but on the contrary Coſts are Sa vet. 


1 o 


Audgment Arrefted, 
ls ihe HEATH bo chro lg 
o Move or Plead in Arreſt of Judgment, is 
to ſhew Cauſe why Judgment ſhould be 
Raid, notwithſtanding the Verdict be given: And 
four Days are allow'd.in B. R. to remove in Ar- 


| relt ene Te - oy High an 
. 8 There may be Arreſt of Judgment, for want of 
F  - MNoatice of Trial; or becauſe the Plaintiff; before 
: Trial treated the Jury; for that the Record dif- 
ſers from the Deed pleaded, in ſome material 
Points, Cc. or judgment may be Arreſted for 


: that which appears upon the Iſue-Rol} ; as Defect 
in the Pleading, for miſnaming Perſons, Oc. tho 
q there be a Verdict. 2 Lill. And Judgme 
1 be Arreſted in criminal Caſes, if the Indie 
1 inſufficient, Cc. 3 Inſt. 210. 


Here all Matters of Fact muſt be made out by 

Afidavit. * e e 
PPh Of 007 16 nie 

- "Regularity being required in all Law Proceedings, 
2 when it is not followed, Judgment may be Ar- 
Y reſted till the fame is examined into, and the 
A SQaauſe allowed or difallowed by the Court. And 
| f there be Cauſe to be relieved againſt Proceed- 
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at Law, the Defendant, may alſo bring Writ 
Error, c. that the Court may Remedy De- 
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| Jurifdieion, ae Ne be 5 


y Uriſdiaion | is an Authority or. Doane: which a a 
Man hath to do Juſtice in Cauſes or Complaint 
brought before him. 

The Court of B. R. hath a general Juriſdi&ion 
to \reform the Abuſes of all Perſons in their'Beha- 
viour throughout all England; and the Abuſes 
and Miſcarriages of all Courts of Juſtice throughout 
the Realm. And. nothing ſhall þe intended to be 
out of the Juriſdiction of a Superior: Court, but 
only that Which Specially appears: Bur on the 
other. Hand, nothing ſhall. be intended to he with- 
in the Juriſdiction of an inferior Court, but only 
that which is expreſſy alledged. 1 Saund. 74. 

The Juriſdiction of a Court where a Cauſe is 
depending, cannot. be extended farther in Relation 
to that Cauſe, by the Conſent of the Plaintiff 
and Defendant; than of Right it ought to extend. 
And if a. Court hold Plea of what doth not belong 
to it: As if, the Court of Common Pleas hold 
Plea in an Appeal of Death, &c. and the Defen- 
dant is Attaint, it is Coram non Judice, and void; 
and Actions lie againſt Officers and Miniſters, that 
execute Precepts and Proceſſes of Courts which act 
where they have no Juriſdiction ; bur when a 
Court hath Juriſdiction of a Cauſe, and proceedeth 
erroneouſly, there the Party who. ſueth, and the 
Officers of the Court, are not liable to Action. 
10 Rep. 57. 

When a Court is prohibited by GC to hold 
Plea of certain Cauſes, if one be ſued there con- 
trary to that Statute, he may not only have a Su- 
perſedeas (in Nature of a Prohibition) to cauſe the 
Jodge n Proceeding; but likewiſe ſhall have 
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139 The Student Compatifoi 
3 an Action upon that Statute againſt the Party, 
3 that ſues contrary to the ſame 3 notwith- 
 * MAanding it is in Courſe of Legal Proceedings, and 
the Words of the Act do not expreſly give any ſuch 
/ Wann 


— 


1 
* 


The Court of King's Bench is the supreme Court 
of the Kingdom, to take Cogniſance of the Beha- 
viour of all Perſons within the ſame; and it is 
__ , Good Behaviour which conduces to the Peace of 
2 Nation, for Preſervation whereof this Court 
vas chiefly ereged by the Crown. It is reaſon- 
able Superior Courts ſhould bave Superiour Pri- 
vileges: But Juriſdigion of a Court is not to be 
| extended by. Conſent of Parties; for that would 
be for the Parties to erect (as it were) a Court 
which was not before, for Trial of their Cauſe; 
and by this Means the Juriſdiction of Courta 
might grow unlimited. Courts are not to exceed 

the juriſdictions aſſign d them; becauſe w a 
Nan bath no Authority, he is not a proper Judge: 
And the Court of Common Pleas, which huth the 
Trial of Property of Lands, is not à Court to try 

- >) .eoriminal Matters. Officers muſt not:execnte Pro- 

"* Jol .ccfles of Courts, the Jae enk ee Not 
5 Inudges of the Cauſe, becauſe ſuch Jugs canner 
1 maintain them in it. Action is a Relief implied 
mn every Statute to ſee it obſerved. * * 
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Jury ſignifies a certain Number of Men ſworn 
E to enquire of the Matter 6f Fact, and de- 
clare the Truth upon ſuch Evidence ay fball be 
4 whe them, in a Cauſe touching the Matter in 
ton. , re 5536 I 14 Wipe be 
Trbee are two Sorts of ſuries, the Grand Jury 
and the Petty Jury: The Grand Jury conſifts uſu- 
ally of twenty-four Men, of Greater Quality than 
the other, and their Office is more general, as ex- 
$9 > I tending 


* 


impanell'd in criminal Caſes, commonly called the 
Jury of | Life and Death. The Grand Jury pro- 


ceeds by Preſentment, and Finding of Bills, &. 


of which there muſt be twelve of them at leaſt 
agree in their Verdia or Preſentment; but the 
whole Number of the Petty Juryↄ muſt agree in 
their Verdi 13: Cor ‚ z. op htos 
And the Grand Jury conſiders of all Bills of In- 


dictment preferred to the Court, which they ei- 


ther approve, by writing upon them Billa vera, or 
Diſallow by writing Ignoramu t. Such as they ap- 

or find, if they touch Liſe and Death, are 
referred to the Petty Jury, to be alſo enquired of: 
And both Juries are to enquire diligently into the 
Character and Circumſtances of the Witneſſes, the 
Probability of their Teſtimony, and whether they 
do not ſwear out of Malice, Subornation, Self. In- 
tereſt, &c. of which they are to Judge, and give 
their Verdict accordingly. Upon the Allowance 
of the Bill by the Grand Inqueſt, a Man is ſaid 
to be indicted; and on the Petty Jury's bringing 
in their Verdict, that they find him Guiky, he ig 
Convicted; whereupon he receives the Sentence 


and Judgment of the Court. 3 Inſt. 30, 32. 
Aſter the Evidence is given in any Trial, the 
Jury are to be kept together without Meat, Drink, 


Fire, or Candle, otherwiſe than with Leave of 
the Court, till they bring in their Verdict ; and 


the Court may not give them Leave to Eat or 
Drink out of Court. When a Juror is fworn, hd 
ſhall not go from the Bar until the Evidence is giv 
ven, without ſuch Leave, and then muſt have a 


dz, The:Reaſon:of the Lain. 139 
tending to all Offences throughout the County ; 
the Petty Jury conſiſts of twelve Men, and are 


Keeper with bim. And a Jury ſworn and charg d 


in Caſe of Liſe and Member, canno be diſcharg' 

| - cannot d 
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x49 The Student's Companion: 
till they give a Verdict: But in Civil Caſes it is 
otherwiſe. 1 Inſt. 227. 2 Lill. 123, 127. 
As the Judges in any Cauſe Judge of the Law 
ſo Ge PAY are Judges in Matters: of Fact; and in 
ſome Caſes they may alſo Judge of the Law. If 
they take upon themſelves the Knowledge of the 
Law, and give a general Verdict, it is good; for 
they may determine both the Law. and Fact, (as 
where a Man is Indicted of Murder, the Jury do 
not only find him Guilty, but may find him Guilty 
of Murder, or-Manſlaughter, &c.)-or-they may find 
the Matter Specially and at Large, and leave it to 
the Judges to decide what is he Law ariſing up- 
on the Iact. A Juty are Fineable, if they are un- 
law fully dealt with: And if they give a corrupt 
Verdict between Party: and Party, they are liable 
to Attaint; and the Puniſhment on Attaint by the 
Coinmon Law was, that the Juror's Houſes ſhould 
be! broke drown, his Meadows plowed up, and 
Lands forfeited, c. 1 Inſt. 294. 3 Iiſt. 110. 
By Statute Conſtables, &c. at Michaelmas Quar- 
ter- Seſſions yearly; are to return to the Juſtices of 
Pente Liſts of Perſons Qualified to 9 
ties and Sheriffs ſhall impanel no others, &c. 

And Jurors not appearing ſhall forfeit Iſſues, if 
they bave no reaſonable Excuſe for their Default. 
35 H. S. c. 7.6 8. U, z. c. 32. 1 8 5 171A | 
As to: the Qualification of Jury-men, they are 
to have 101. per Amum, Freehold or Copyhold, 

9 within the ſame County; and Tales men 5 J. per 

A Ann. But in Corporations, Felons may be tried 

by Freemen worth 40 J. in Goods They are to 
be the next Neighbours, to be Freemen, Indiffe- 
rent, and not Outlawed, or infamous Perſons. 
Aliens, Men Attainted of any Crime, Clergymen; 
Apothecaries, Infants, c. are not to ſerve on Ju- 
ties. Co. Lit. 154. 3 Inſt. 27. Fat. 40 5 1 
: Tria 
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eaſon ot the Law. 14 


1 #7 


Trial by Juries is the moſt yaluable and ſubſtantial 
Liberty that Freemen can evjoy : They have the 
Great Power of Life and Death in their own Hands, 
and it is not to be preſumed that Freemen will 
exerciſe it unjuſtly upon one another. Of that 
Importance is the Life of a Man, that two Juries 
' muſt find him Guilty, before he ſhall be ſentenced” 
to ſuffer: And the whole Number of Petty Jurors 
muſt agree; ſo ſtrict is our Law, that the Quilt 
may appear. They may ſometimes judge of che 
Law, as well as of the Fa&; but it is beſt in Caſes 
of Difficulty to refer it to the Judges; for the 
Juries are generally as improper Judgesof Matters 
of Law, as the Judges are of Matters of Fact. The 
ſtrict keeping of Jury-men together till they are 
agreed, is to prevent Corruption; and it is rea- 
ſonable there ſhould be a ſevere Puniſhment in- 
flicted on Jurors for a corrupt Verdict. Jurors are 
to have certain Qualifications, becauſe they have- ' 
a Truſt, even of Life; and they are to be Ho- bel 
neſt and Indifferent, or elſe they cannor Judge as 
they ought, Clergymen are prohibited by the 
Canon Law to have a Share in Trials of Blood: 
And Apothecaries are ſuppoſed too regardleſs of 
a Man's Life, to ſerve upon Juries. 


Exceptions may be made to a Jury-man, where 
one of the Parties is of Affinity to him; is his 
Maſter, or hath any Intereſt in the Thing demand- 
ed; if the Juror hath given a Verdict before in 
the ſame Cauſe; or if after returned, he Eats and. 
Drinks at the Chaage of either Party; if the Ju- : 
ror is Convicted of Felony, Perjury, Cc. or be an 4 
Alien, a Minor, or otherwiſe not Qualified; which 2Þ 
Exception is called Challenge : And Challenge may 4 
be made to the Panel of the Sheriff, by Reaſon of 
Kindred, or Affinity to either of the Parties, &c. 
1 Inſt. 1555 172. 2 Roll. Abr. 636. 1 5 
A Perſon indicted for Treaſon may challenge 
thirty-five. Jurors peremptorily, without ſhewing, i 
DE 2 ; 8 5 any 
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142 The Student's Companion: 
any Cauſe; and in Murder and Felony, twenty, 
and with _ more N in Treaſon ſor com- 
1p to Kill the Ki c. no Challenge is to be 
mn ter rote 0 Ng 
The Time to Challenge a Juror is before he is 
ſworn: And if ſome of a Jury are challenged, they 
ſhall be tried by the reſt bf the Jury on Oath, 
whether Indifferent ; and a Juror challeng'd may be 
examined upon Oath, where not to his Diſcredit. 
Finch. 412. „ | | 
If one challenge a Joror, he , ſhall aſſign the 
Cauſe; and if he alledge not a good Cauſe, the 
Inqueſt is to be 3 8 . 


89 to Jurors is in order to have an Impartial, 

Indifferent and Honeſt Jury: And peremptor 
Challenge, without ſhewing Cauſe, is an Indul- 
gence the Law allows in favorem vita. But in Trea- 
ſon againſt the King's Perſon, there muſt be Ma- 

| Tice to Except 7 nin a Juror, becauſe this is the 
worſt Kind of Treaſon, and, in Effect, a Crime 


—_ 


of the higheſt Nature againſt the whole King- 


8 * 


8 King's Pꝛerogative. 


HE King (ays Brafton) is the Miniſter of 


1 God, upon Earth; every one is under him, 
and he under none, but only God. By his Coro- 
nation Oath; he ſwears to govern his People ac- 


cording to the Laws; to cauſe Law and Juſtice, - 


in Mercy, to be executed in all his Judgments ; 
and that he will, to the utmoſt of his Power, main- 


tain the Laws of God, and the true Religion, & c. 


He is the Fountain of Juſtice, and hath a Pre- 
rogative above all his Subjects In our Law — 


1 


Sea, Whales, 
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On The Reaſon of the Law. 243 
King never dies; and he can neither do himſelf 
Injury or others. All Lands are holden either 
mediately or immediately of the King: Lands in 
the King's Poſſeſſion are free from Tenure; and 


the King cannot be Jaintenant with any. Co. 3 
Lid % ,] . WS Woe: I 


> 


All Eſtates for want of Heirs, or by Forfeiture, 
Eſcheat to the King. And the King bath the Cu- 
ſtody of the Perſons and Eſtates of ſuch. as for. 
want of Underſtanding cannot govern themſelves, 
as Ideors, Lunaticks, Cc. The King is to have 
Lands of Felons Convict, a Year; and the Goods 
of Felons and Fugatives Attainted; Alſo Mines of 
Gold and Silver belong to the King, Wreck of the 
urgeon, Cc. Sat. 17 Ed. 2. 


The Grant of the King is taken moſt ſtrongly 
againſt a Stranger, and more favourable for the King; 
whereas it is otherwiſe of a common Perſon. If 
the King grant Lands in Fee, upon Condition that 
the Grantee do not Alien, it is good; but void 
in others. But where the King by Fraud, or Falſe 
Suggeſtion is deceived, he ſhall avoid his own wo 
Grant. PMA 243. 1 f. 000% 

The King may grant a Thing in Action, which kk 
another cannot. If two be indebted to the King, 
and he releaſe to one, it ſhall not diſcharge rtbe 
other. The King may diſtrain for the whole Debt 
of one Tenant, where the Eſtate is let to ſeveral. "IF 
Debts to the King are to be firſt ſatisfied; and un- 
till his Debts be paid, he may protect the Debror - A 
from the Arreſt of others. And where the Title of 1 
the King, and a common Perſon. concurs, bis Ti- 2 
tle ſhall: be preferred: But the King cannot grant [2 
Land, &c. but by Matter of Record. 1 Iuſt. 130. 
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|: Sale of the King's Goods in open Market, will 
not take away his Property therein. No Preſcrip- 


tion of Time runs againſt the King; and no En- 
try ſhall bar him. No Action lies againſt the King; 
but he muſt be ſued by Petition in the Chancery. 
The King may ſue in what Court he pleaſes; and 


he is in Judgment of Law no Minor. Ploud. 247. 


- 


4 Inſt. 187. Finch 460. 


_ - Theſe are ſome of the particular Prerogatives of 


the King, given by our Laws; beſides his General 
and more publick Prerogative of making Peace and 
War, Aſſembling and Diſſolving Parliaments, Deter- 
mining Rewards and  Puniſhments, moderating 
Laws, and pardoning Offenders, &c. His Pro- 
clamation in Calling or Diſſolving Parliaments, 
Declaring War and Peace, &c. has the Effect of 
a Law; bat he cannot by Proclamation, introduce 
new Laws, though he may inforce old ones diſ- 
continued. 1 Iaſt. 165. 3 Inſt. 162 I 
© He hath Power to call a National or Provincial 
Council; and by his Royal Aſſent, Canons made 
in Convocation have the Force of Laws. He is 
the Founder and Patron of all Biſhopricks, &c. 
and may create Biſhopricks, Univerſities, Colleges, 
Counties, Fairs, Markets, Sc. 4 Inſt. 325, 326. 
Acts of Parliament are not Bindingito the King, 
unleſs. they concern the Common- wealth, or he be 


eſpecially named. 1 Elix. 


As a Great Lawyer hath obſery'd, the Common Law 
of England excels all other Laws in upholding « 


| Free Monarchy, by exalting the Prerogative Roy- 


al. and at the ſame Time maintaining the Liber- 
ties of the Subject Our King is ſworn to govern 
his People by Law, and to cauſe Juſtice in Mercy 
to be executed, which are inſeparable by the Laws 
of God. All Juſtice flows from the King; and he 
never dies in Law, bur his Death is called a De- 
miſe to his Succeſlor,. ſo as the Dignity hath 8 


On The Reaſen ot the Lam 


ual Duration. Becauſe the King bath no Superi- 


* our, he can hold of None; nor can he be Jointenant 
— lttruny, for none ean be equal with him. As he is 


the Head and Father of his Pools, he is Lord Para- 
mount of all the Lands in Exgland. And he is entitled 


to Forfeitures of, Offenders, becauſe he bath the 


Execution of the Laws againſt them, and the Pre- 
5 -ſervation of $57 wg Mines of Gald ppd Sil- 
Leer belong t to o'only hath Autha * 

do Coinlit into und Treaſure is the Li 


nent of Peace, Snow of War. 65 15 King 
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"if a] hath a Kingdom by Diaz of ce: 
wh here. t ing ha baye. ry good, Effect and Root- 
ing he cannot change thoſe. Laws of. bimſelf, with 

Conſent of P arliament. And if a King Path 2 


dra Kingdom Da by. Conqueſt, - after 151 People | 


have Laws given them for the Gavernment of the 
Country, to WY: they ſubmit, no ſucceeding King 


ales 538 4 fame i barifment. 7 Rep. 29. 


uch « King cannot 4 ie the lan without his Par. | 


N f liamient; for it is the Parliament gives the Con- 
ſent of the People, hy whoſe Aſſent che uus were 


_ eftabliſh'd, and his n was King: And in 


: 28 much as by. the Laws of the King adorn, e in- 
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Za r bn Pirtiement 5 1 Parti- 
cular NN But the Cuſtoms muſt be parti- 
cular ;-- % 8 See Cuſtom of the Realm is 
Part of 6 n Law. The Comm Eaw is 
Grounded upon. Resor: "And the Great Lord Coke 
tells us, It is the Perfection of Reaſon, zcquit d by 
+ long Study, Obſervation and Experience, and re- 

ned by eifned Men in all A — The Statute 
Law is PET and palfed by the King ad the Lords 
and Sommonz, che Greatelt al re fer of 
the 1 | and this i a Referve 1 e Go 


which. is 5 Ui, ber ay ry by — ring 
and the gevetal” Conſent and Approbstion of the 
People, by their own Act; and What being practi- 
ſed Time out of Memory, hath abe binding — 
lity of a Law. Co. Lit. 15, 97, 115, Cc. J 
There is no Law ſo Abſolute or Reaſonable, but , 


it may be Defective and Amendable; and therefore 

Common Law hath ſome times been amended 
by the Statute Law, though the High Court of Par- 
- liament hath always been very Cautious in ſubject- 
ing 


dun Ede Bender the . is} 
the Common Law to any Mutations, unleſs Ne- 
lg required it, for the Suppreſſion of Publick 
Evils. Dav. Rep. 1 Co. Inſt: 
As the Court of Parliament can Contro l Fes 
Common Law ; and „ ve the A 
the Whole Realm by ey ay nyo beet — 
lament,” the Statüte Law® the Higheſt 
Law.” Büt ve find" in '6ar Books, "that When the 
ion Law and Statute Law concut r irirerfers, 
the 7 7 — La- —— Preferred. b 145 TA 
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3 WS is a Demiſe. * ES of Hoke Tepe 
ments, or Hereditaments to another, for 
Term of Vears, or Liſe, for a Rent reſerved... 
© In every Leaſe; for: Vears, the Term, muſt have 
2 certain ue and Determination: But 
if there appear no Certainty of Years in the Leaſe, 
if by: N15 to . Certainty, it may be made 
certain, DEM Leaſe is Good. As if a Man make 
A | to another for ſo many Years 
as, he (be 4450 hach in the Manor, of Dale; 
and he Fatty in he { ſaid Manor a Term ſor ten 
Years, this is a ff icient Certainty to make: = 
Leaſe good for ten Years. And if a Leaſe be made 
during the Nonage of a Perſon, who is fifteen/Years 
of: Age, it is a Leaſe for ſix Veats, if he, live ſo 
dong. 6 Rap. 200 7 10 
0 If Feaſe be made by Indenture, bearing Date 
the, ch Day of ay. &.., To Hold for, twenty- 
one,. Years: from the; Dat, or from; the Day of 
the Date, it ſhall. begin-on the 27th Day ob May: 
Bur if the Leaſe ber To hold” from the making 
Wercof, öt from thericeforth, it ſhall begin on the 
it Which ic was delivered. | Alſo if the Ha- 
dum be for the Term of — Years, 
without mentioning when it ſhall: : begin, * ſhall 
begin ſtom the Delivery. 1 Inſt. 46. 
Where a Leaſe for Years is made ki fuch 2 
Sum of Money ſhall be levied, it is as much as to 
ſay, until ſuch a Sum may de levied. If Tenant 
for Life, or in Tail, make a Leaſe generally, with- 
out mentioning for whoſe Life, it ſhall be taken 
for-the Liſe of the Leſſor :. But if Tenant in Fee 


make a Leaſe for Life, without mentioning = 
ife 


by OV 


l, Eve Resto ot the uh 8 


Lite, is hall. be ae. for „the Life, of the Leſſee. | 
Co. Lib 183. 20 2195152 t an:? 
A Man ſeiſed of a Eſiiroiin-Fee-ſumple, -in his 
ls go of any Lands or Tenementz, may make 
caſe or Grant, of it 10 hn Lives or. Years he 
will. Bot a Tenant in. Tai „Cannot lawfully. Grant 
a greater Eſtate than far his; n Liſe, (unleſs it 
be by Fine, Cc.) nor make Leaſes;: otherwiſe than 
for twenty-one Years, or three Lives, reſerving the 
accuſtomed Rents, Os cording. to the Statute 
of 32 H.8. And if a Leaſe bs made of the Wife's 
Lands, it is to be mad by the Husband and Wife. 
If a Leaſe is ſealed bythe Léſſor, and the Le. 
ſee” hath not ſealed the Ccunterpatt ; yet Action of 
Covenaht may be brougbe upon the Leaſe hguinſt 
the Leſſor. Owen Rep. 100. And altho" # Leſſee 
cor Tests do loſe his Wesens eh, Demiſo of the 
LIatids jet to bim, he maſl not loſe his Term in 
the Lands det by the Indenture which 1516 lot if 
it can be proved any way, that there wus ſuch 2 
Term let un him by Indenture, and that it is not 
r So it is of any other Eſtate in Lands, 
rored there uus a Deed made? S 
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Len Attorney to do any lawfpl 12 in the 
of anacberz: A to give Lei en cecelne 
Dehte, Ce. att bas co: 1 ai 7 
In Caſes; of Letteg ef Aktwrvey, the: Authority 
givenathereby mult be ſtrictly purſued, or the Act 
of the Aubrney ſhall be veid: And deter be des 
leſs chan Ahe Authority mentions, it N ame; 
but if he doth more, it may be good for ſo much 
24 he had: Power te do. Plpwd. 45. A . 
Attorneptisa made to deliver Livery, L 
„ between certain Hours, if 
doch ir before or aſter; or if it is to r A 
e; and be dos le elſe here in another 
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"A*ETBEL mifies 2-ſcandaious: Report of any 
Mats, ſp Ybrowd; or-otherwiſeuhlawfully 
Publiſhed ; and is called n Hfrbellus or an 
infamous Libel. 

Every Libel is mals. feder 2 mt a private Man, 
or againſt a Magiſtrat 2125 Perſon: If it be 
made againſt a 5 2 it deſerves a ſevere 
Puhiſhmentg> for thoughithe Label be onlygainſt 
one et lit buvites all of the ſame Family, Kindred 
or Ong, to Revenge, ind To tends by Conle+ 
te Quarreſsand Qiifturbatice: And: if it be 
a8 alt 2 tagiſtrat, or other publick Perſouo that 
in Nr greater Offence 5 as this conterns not only 
be Breachiof che Peace: baiti wv a Scandal to tbe 
Government. 5 Rep. ah dg 6 afro 
bet n Mere iber uus Nestes at abs. Lis 
belotze zetneirbr falſe; if Proſacution ba cby:; Indice 
rhefit #8 'Whformarion4. but in Action het Caſe, 
one may y i that at in true; Printiog or ri: 
ting may Libellous, though the Scastalal is nõο 
charged in direct Terms, but ironically z or al 
chbugh there be only the firſt and laſt Leiter of the 
Name, if thek Jury: will find it to Point a8 a parth- 
char perſond And the Conttiver, -Rroguyer, aud 
— 2 Libelþ ared puniſhable. Ho eK. 
y Mod. lg. NR.. e 0 260 ob 2 

4 Lweler way be indif6d.at the. Common Law, 
and according to the Quality, of. his Offence, he 
a. ee by Finevand/Impt CO and 
bet Caſes, N mr, N 2. 174. 
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may be delivered out of Priſon. And Mai | 
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V. rriage; is the lawful 3 of da 
4 Wann in ue b of N 
get er. N +) Mga [ * 
In en N is a Conjupion both of Thea | 
Bodies and Minds; and in contracting Matrimony, 
the Conſent of the Mind is principally regarded : 
And therefore it is ſaid, that;the-Conſent, and got 
the Copulatign, makes the Marriage: But Bedding 
is neceſ ay: to. Conſummation of Matrimomy. 
Woman by the Common Law cannot conſent co 
Marriage before ſhe is of the Age of Twelve Years, 
nor a Man till the Age of Fourteen ;\ and-ifithey 
Marry before; they- may at that Age difagree to 
o the Marriage, and matry again to ot ; - Co. 
Lie. 125 4 Toft. 684. 8 3. a at 
„All, Perſons... may. lawfully Marry, that. 2s ot © 
ohibiteg by by the. Levitical.Degrees, or ha 
by God's aw: The Son of 2 Father by another - 
Wife, and the Daughter öf a Morber 57.4 
0 8 may MANY; with. each oth 3 3 
nA —.— 1. 2 Man ſay to 2 Wo- 
— — 1 to N. Theb ; and if chou be 
coritent to Marry me, then Kis me, or give me 
thy Hand, and the Woman do Kiſs, or give her 
Hand, accordingly, Spouſals are theteby Contracted. 
Or if he ſolemnly deliver a Ring, and put it on the 
Woman's ſourth Finger, if ſhe willingly accepts the 
lame, 
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fame, and wears it, the Parties are Preſum d to 


Fun oifenited; to Mary. Sind. 69, 
a1. notir4 } | Lan 

+. Ka Woman ae to Marry FI} in Wri- 
ng} and aſtefwards to Marty jet wag if a 


MS promiſe a Woman, and reſuſe to Marry her, 
Damages may in either Caſe be recovered. 

If any Perſons bein 157855 ed, do Marry any other 
Perſon, the former ig nd or Wife being living, 
they will be Guilty of Felony: But where a Huſ- 
84700 or Wiſe Wel be abſent beyond the Seas fey 
Yeats; the ene net the dtHEr to be 

I or Perſons Married ſhall be Divorc'd, the 
—— —ê or made by Perſons with- 

i Age ef Conſetm &c In theſe Caſes t etl 
hot be Felony.” Kn. 1 J. 7 emen 

Libetſe, or Publication of dle Maas 6. Merke. 
{or required” in Marriages ; and 'Clergymeti 
'Perfons with6ur' them, ict? 2 Penalty 'of 
I. &. Loy 3. na een de eee 
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Market is 4 Liberty gtanted to Sera 
11 Place, for ſetting up nen Sho = 
Buying and Selingriof: Goakda not 1 io nol _ \ i 
. Fairs and Markets are held by/Grant! ſtam the f 
King or by. Preſctiption. 1 And where the King 
gratits to any one a Market or Fair, he tha-bave 
as incident to it a Court of Pie-powder, n. Alloevery 
one that hath à Masket ought: to have 
and Tumbrel) 1 Co. Inf. 220. Toll i paid ſt 
Things ſold; and Standings in Markers: fe 
there are to be ee for the 
Goods ſold/ mult be ſor à valtable:Conkideration, 
and / not be: fraudulently between two toi bar ans 
ther. Toll is tobe paid where required, and the 
Sale not be in the Night, bur berween Jun and 
Sun, Ce. 2 tp. 713« 5 Nep. 88 . 20118164 
In London every Day of the Week, except dun- 
day, is a Market-overt. Sala of Goods: upenss! 
Sunday, though in a Market, Cc. will not _ an 
* Property. — _ = = ego to ann) , - 
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0 n, or otherwiſe, to any 

— . or Perſons,; RR the ſole Buying. Sel- 
ung, Making Working, or Uſing of any Thing, 
whereby — ate reſtrained of any Freedom or 
Liberty hich they: :had before, = AN Rn in their 
lawful Trade. inne eee 2 6 ee 
A — and Commiſions. Gor >the ſole 
Buying, Selling and Making, Cc. of Goods and 
1 are declared void, by 21 Fac. 1. 
c. 3. And Perſons R rieved thereby ſhall recover 
ereble: Damages and Toſts. But this Act doth not 


extend to Inventors of new. Manufactures, who 


have Patents or Grants for Terms of Years; nor 
to an Grant or Privilege for Printing ;-'or to Cor: 
porations, Companies of Trade; GM. 
und Corporations and en Trade have 


been'always co" WY 11900-30218} ATI» 
% e ths 
Grants of Monopolies 4 — pity Law, Gabe 

| ay tend to the Intereſt of private d 2 
. inſt the Publick, 1 
ould be Free, and All Arts encouraged : 
But. it By re the Inventors of New Manu- 
res ſhould hve Encoura ragement 9 o· 
* 3 beesuſe of che extragr: inary Charge they 
ZE hs - are Kt in brioging eir Inventions to PerfeRion. 
And Compa nies . rade have certain Privileges 
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Woztgages. 
An a Pawn of Lands gr Tene- » 


ments, or any moveable Thing, laid or bound 
for Money borrowed; „ | 
Mortgages are made ſeveral: Ways; as by Leaſe 
for a long Term of Years, Leaſe and Releaſe, Aſ- 
ſignment, &c. And in them is inſerted a: Proviſo, 
that if the Money be paid at the Day agreed, the 
Deed is to' be void : Until Failure in Payment, the 
Mortgagor holds the Lands; and if Failure be made 
whereupon the Mortgagee Enters, yet the Mor-, 
agor hath an Equity of Redemption, and may 
call the Mortgagee to Account, Cc. Lit. 33 2. 
1 IIe. 0 % 3 Fer 365; 21 4 | | 
The Intereſt in Law, in Lands mortgaged, is'in 
the Mortgagee before Forfeiture. A Mortgagee is 
efteem'd in Poſſeſſion on executing the Mortgage; 
and if the Money be not paid, whereby the ſame 
is Forfeited, he may bring Ejectment without ac- 
tual Entry, which is neceſſary where a Condition 


Daß be paſt, it ſhall go to the Executor. 
. 210. n 
Equity, where Lands are thrice mortgaged, 
the th Mortgagee may buy in the firſt Incum- 
and ſhall hold G g the ſecond Mor- 
unleſs he ſatisfy the Money paid by the 
Mortgagee to the firſt, and alſo his own 
hi 4 he lent on the laſt Mortgage. 2 Vent. Rep. 
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162 The Student's Companio 
338. But by Statute, If Perſons having once mort- 
gaged Lands, morgage the ſame a ſecond Time, 
without diſcovering the firſt Mortgage, they ſhall 

forfeit their Equity of Redemption, and the ſe- 

* cond Mortgagee may Redeem, &c. Sm. 4 & 5 
„„ 4 

Upon the, Mortgagor's paying the Intereſt of the 


< 


Money borrow'd, Mortgages continue a long Time, 


without diſturbing the Poſſeſſion or Parties. 
1 | A Mortgagor hath Equity of Redemption, after Fai- 
Sz Allluaure is made in the Proviſo, on Payment of the 
1 Money, becauſe the Mortgage is made only for 
the Payment of the ſame; but if he doth not 

do it in convenient Time, he may be forecloſed 
bis Equity by the Mortgagee. A Mortgagee hath 
In tereſt in Law in the Lands, becauſe he hath as 
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| pevſed, Malice is either Expreſs or Implyi 
preſs, when it may be evidently Proved there was 
formerly ſome III Will: Imply'd, when dne Kils 
ther ſuddenly, having nothing to defend him- 
: * as going over a Stile, or the like. 3 . oo 
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Dz, The Reaſon of the Law. 163 
The Crime of Murder may. be committed in di- 


vers Mannets; by Weapon, Poiſon, Cruſhing, 
Bruiſing, Shooting, Smothering, Strangling, Star- 


ving, Cc. And if an Infant be laid under Leaves. * 
or Trees, and ſuffered to be deſtroyed. by Vermin; 
a ſick Man laid in the Cold, whereof: he dies; if 


2a Perſon ſtir up a Dog, or other Beaſt, accuſtom'd 
to Bite, or do Miſchief, knowing it to be ſuch, 


and Death enſues, theſe are a Killing, And in 


Caſe of Wounding, if the Death be within a Year 
and Day after the Wound given, it is Murder. 
Pult. 122. If any Perſon ſhall Stab, another, that 
hath not at that Time any Weapon drawn, or 
that hath not firſt Stricken, the Party which Stabs 
is Guilty of Murder, if the Perſon die within fix 
Months following. H. P. C. 47. Stat. 1 Jac. 1 

In all Caſes Malice makes the Murder; and no 
Words or Geſtures, tho? never ſo Reproachful, are 


a ſufficient Provocation to extenuate the Crime; 


neither is ir, in the Common Law, of any Signi- 


fication, who begins the Quarrel, or gives the firſt _ 
OL a if angry Words 2 between two 


ſudden. And if one executes his Revenge upon a 


ſuddeg rovocation in ſuch a cruel Manner, with 
a Jaggerous Weapon, as ſhews a malicious and 
deliberate Intent to do Miſchief, and Death enſues, 
it is expreſs Murder; for he that doth a cruel and 


voluntaty Act, doth it of Malice prepenſe in the 
Eſteem of the Law. Kel. Rep. 1 28, 133, 64. IT 


I * to Kill the next Man he meets, aud 
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164 The Student's Comp 


does kill him, it is Murder, tho he — kim 
not, and here Malice is implied. 9 Rep. 81. 
Where two Perſons fight after a former Quarrel, 
it ſhall be preſumed to.be out of Malice. And if 
two Men fall out in the Morning, and meet and 
fight in the Afternoon, and one of them is kill d, 
this is Murder; for their Aſter-meeting is of Ma- 
lice. If a Man, having a malicious Intent to kill 
another, in the Execution of Malice kill a Perſon 
not intended, as if one of Malice Prepenſe ſhoot 
at another Perſon, intending to kill him, and the 
Ball kills one to whom he bore no Malice, he 
hall be adjudged a Murtherer. Kel. 27. Plowd. 
7715 two or more Aſſemble to do an unlawful Act, 
as to beat a Man, to commit a Riot, Rob a Park, 
Oc. and one of them kills a Perſon, this is Muc- 
der in all; but not in ſuch as come by Chance. 
And by our Law, all that are preſent Aiding and 
Abetting him that doth the Murder, are Principal 
Offenders, though they give no Stroke. Kel. 87. 
AH. P. C. 31, 47. 
II Conſtable or Watchman is kil'd doing his 
= Duty y that © omes in Aid of the King's Of- 
reer, whilt in Execution of his Office, it is Mur- 
bo: 4 er. And if a Bailiff is Ex a lawful War- 
1 rant, and is killed, there Malice will be imply'd; 
but if the Bailiff doth that which is unwarrant- 
2 able, as if he break open a Hovſe,ato Arreſt in 
Civil Caſes,” and is bann ir in the Attempt, 
ſhall not be implied, to make it Murder. 
52, 4 N. 40. 4 
And where a Bailiff, Se. hath no A 
is not Murder to kill him in the above 
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Murder i is A to hs Law of Nature, and of 
God; and a Man, who unlawfull takes awa oy 
the Life of anorher, is unworthy to Live. Of all 
the Ways of Murdering, that by Poiſon is the 

moſt Hateful, becauſe of the Difficulties to guard 
againſt it. The Spirit and Principle of Malice, 
is a -Deviliſh Spirit, which makes the Murder. 
No Provocations are allowed where there is Ma- 
lice, becauſe ſuch might be eaſily brought about 

to effect 3 11 Cruelty is obnoxious to 
judg 


the Law, and ed Malicious. Reſolving to 
Kill the next Perſor a Man meets, ſhews 

to Mankind, A former falling out, where there 

is Time to allay the Heat, implies Malice. If s 
Man kill another not intended, his malicious In- | 
tent ſhall be connex'd to the Perſon, and 1t mall = | p 
be judged Murder ; for it can be no Excuſe, that 1 
he intended to kill another, all * being un- — 
lawful. Where a Perſon is kill'd many are 
proſent, unlavfully Aſſembled, it is Murder in all 
of them ; becauſe their Preſence made the Mur - — 9 
derer more bold, and the Perſon ſlain more Fear- = 
ful, the Conſequence of which was the Cauſe of - 
| bis Death: And the Stroke of him that woundeth, = 
a is in Law the wounding of all the others. All 1 
. lawful Authority is to *; ſubmitted to, and reſiſt 

ing it, is reſiſting the K. of the Common»  -./® 
e wealth ; but a Man' 8 Ho p 
| is not to be forced, 
ny the 


Wucher is the killing of 3 on. 2 
| ſudden Quarrel: Or the committing of a 
voluntary and unlawful. Act, without any Gabe. 
rate Intention of doing it. : 3 = "oi 
An unlawful Act, with an ill Intent, Murdered? EE 35 = 
and without an ill Intent, Manſlaughter. If oye - 4 
a oy” 3 Lone over 2 Wall in a ns here 
| 3 NM 3 | 9 


5 5 $ 5 . | | £ | 8 
166 The Student's Companion: 
People oſten reſort, or at another in Play, and kill 
3 à Ferſon,” it is Murder, if done with an evil In- 
tention to hurt. And if a Man ſhoot off a Gun in 
EF . a City, or Town, &c. which muſt put the Life 
i of a Man in Hazard, and one is kill'd, it is Man- 
ſlaughter. If a Man ſhooting at the Tame Fowl 
of 4: {8h which is an unlawful Act, kill a Stan- 
der- by, it will be Murder: If he be ſhooting at 
Wild Fowl, Cc. and he is not Qualified to keep 
2 Gun, it is Manſlaughter ; and if he be Qualified 
to . keep a Gun, which makes the intended Act 
lawſul, it is only Chancemedley. 3 Inſt. 56. 
Where two meet together, and Muß for the 
Wall, one kills the other, this is Manſſaughter. 
And if a Man, without any Provocation is Aſſault- 
ed by another in any Place whatſoever, in ſuch a 
Manner as plainly ſhews an Intent to Murder him, 
= as by diſcharging a Piſtol, or paſſing at him with a 
Dran Sword, Cc. he may juſtify the Killing ſuch 
23 Aſſailant. 3 Juſt. 5 1. Ben. 7. 
If à Man is taken in Adultery with mother 
Man's Wife, and the Husband preſently kill the 
Adulterer, this is oi Manſlaughter. And a Wo- 
IT by, Filling a ting to Raviſh Der, it is 
Juſtifable. 1 "Vent: 153: ro. Car. 544. 
”" Neions not ſuffering themſelves to be Arreſted; 
3 . and Treſpaſſers' in Parks, Forreſts, Ct. not far- 
X46 5 ung but deſending themſelv s, killing them 
iz juſtifable. 3 Inſt. 221. Bro. Coron. 39. 
13 1 ” any Perſons ſee others Fighting, and»di 
3 J 2 uſe their Endeavours to part them, if one 'of them 
is kill'd, the Lookers © on _ be dne * | 


3 No Rep. 50. 


1 5 The Crime of Mantlaghrer: is le "heinad hn 
= Murder, becauſe it is done in à Heat, without. 
Malice precedent. The Will and Intention 1s the. 
chief Thing in Crimes, e * they m 2 
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Oz, The Reaſon, of the Law, 167 
be only Accidental.: And there is a Difference be- 

_ tween lawful and unlawful Actions. A Man may 
juſtify killing another, who Attempts to kill him; 
and a Perſon may kill an Adulterer taken with 
his Wife, becauſe of rhe great and uncommon 
Provocation, and Invaſion of Property: Likewiſe 

a Woman may kill a Man attempting to Raviſh 
ber, it being afterwards too late to make Re- 
ſiſtance. In ſome Caſes Killing may be juſtified, 


and excuſable; but all Perſons are to endeavour 

to keep the Peace. When any Perſon is killed, 

by any, Means, the Coroner is to ſit upon the Body, 

and Enquire of his Death, to ſee that the De- 
_ . ceaſed came fairly by his Ende. 


In Civil Treſpaſſes, the Law doth not regard 
Malice, as it does in Capital Caſes. If a Man be 
kilbd by Miſadventure, this has a Pardon of Courſe; 
but if a Perſon be wounded only, an Action of 
Treſpaſs lies, tho' it be done againſt the Party's 
Will, and he ſhall receive the ſame Puniſhment by 
the Law, as if he had perpetrated it of Malice. 
The Law makes a Difference between killing-'a 
Nan upon a preſent Heat, and upon Malice fore- 
thought; but if a Man give me ſlanderous Words, 
whereby my Reputation and Good Name is iujur'd, 
Neri on a ſudden Provo- 
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excuſe and extenuate an Offence in Capital Cauſes, 
which doth not work the ſame, a 1] Caſes. 
And in Civil Actions the Law chiefly takes No- 


tice of the Damage of the Party wrong'd, and 
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Naturalization, 
TAturalization i is where an Alien born, is 4 
the King's Natural Subject. 

A Stranger Naturaliz'd by Act of Parliament, 
may inherit Lands by Deſcent, as Heir at Law, as 
well as have them by Purchaſe : But an Alien that 
is made Denizen by Letters Patent, tho he is 
enabled to purchaſe Lands, he is not thereby en- 


abled to inherit the Lands of his Anceſtors, as "Heir 
at Law, but as a Purchaſer he may enjoy * 


1 _ Stile 179. 

& a Statute of King James 1. No Perſon is 
to — 8 until he hath received the Sa- 

crament of the Church of England, and taken the 


1 / * Oaths of Allegiance and Supremacy. 7 Jace 1. c. 2. 


When an Alien is Naturaliz d, or made Denizen, 
he is under the King's Protection, before which 


Time, he can wy "Mig in England. 


I made a 
| ae by 
Cm? *” the whole Na —— I do, and 

make him us a Free-born Engliſbman . partake 


.of * Sen Laws of the Land. 
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E Exeat Fate is a Wir to fins a Mow 5 


from going out of the Kingdom, without 
the King's Licence. F. N. B. 85. >. 
It may be directed to the Sheriff, to make the 7 
Party find Surety that he will not depart tage 
Realm; and on his Refuſal, to commit him to Pri- ff 
ſon ; or may be directed to the Party himſelf, and 
if he then goes Abroad, he ſhall be fined. 3 Co. 
Iuſt. 178. And this Writ is granted on a Suit's. 
being commenc'd againſt a Man in the Chancery, = 
when the Plaintiff fears the Defendant will fly to 
ſome other Country, and thereby avoid the Jultice 3 +. 
of the Court; in which Caſe the Party muſt give 
Bond in a large Penalty to the Maſter of the Rolls, — 
to yield Obedience to it, G “. [+ 2 1 
A Ne Exeat Regnum has been granted to IG 2 
Defendant from going to Scotland. "4 
n is bighly Reaſonable that ret 8 are La "I Y 
Strength and Support of ay m, ſhould 6 
reſtrained — the Ruling! bearing the | 1 
N others! And darein Scotland. . = 
of the. Kingdom, yet it is out of the 'k Jl 
of * Court, and "OY the ſame Mif- JOS. of 
| Nabilley RES : 


F ey et all Dignities aten 2 te I 
Knight; ſo as a Baron is ++ lowly ee * 7 
of it. 3 

r is granted and created by the 
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x70 The Students Campanian: 
of Law it may be for Term of Life, without any 
actual Creation; as if a Duke kake a Wife, by 
the Intermarriage, the is a Dutcheſs in Law, and 
\ fo of a Marqueſs, Earl, or Baron: There is a 
Diverſity between a Woman that is Noble by De- 
ſcent; and a Woman that is Noble by Marriage; 
for if a Woman that is Noble by Deſcent, marry . 
a Man that is under the Degree of Nobility, ſhe 
remaineth Noble ſtill; but if ſhe gaineth it by 
„Marriage, ſhe loſeth it, if ſhe'marry again under 
the Degree of Nobility. And yet if a Dutcheſs 
by Marriage, marry a Baron of the Realm, ſhe fe- 
maineth a Dutcheſs, and loſeth not her Name, nd 
Fee de ceteris. 1 Inſt. 16. 4 Rep. 118. THR 
A Nobleman, who is a Peer of the Ream, as 
if he be a Lord of Parliament; ſhall be trisd by 
his Peers, upon an Indictment for: Treaſon, Mur- 
der, or other Felony : But one, : tho? Noble, if he 
be not a Lord of Parliament, as a Lord of Ireland, 
Son of a Duke, Earl, &c. ſhall be tried by Free- 
bolders. And in Appeal of Felony, Oc. a Peer of 
tbe Realm is to be tried by Freeholders. Alſo 
Indictments of Peers for Treaſon or Felony, 'are to 
> ers of the County, tho' they 
mn alt be ligh Steward, on Re- 
48 de of Ne Indictment by gun . 1 Inſt. 156, 
2 Toft. 49. 3 Inſt. 838. 
4A Counteſs by Marriage, or Jefrent; tho“ ſhe _ 
cannot fit in Parliament, yet is Peer. 
: Realm, and ſhall be tried by her Peers. 1 
ther a Lord, that is a Peer of parti il 5 
unteſs, ſhall be arreſted for Debt or Tre 
Rep. a 1 
But the Eſtates of vote may de Seq veſtre 
Proceſs of Summons, &c. when they ref 0 a 
wk and anſwer. Stat. 12 We 3. ee 


3 


All Honour flows from the King, who is the Foun- _ MY 


their Country. A Woman married to a Noble- _ 4 
man, is of the ſame Condition with her Husbandd/ 


reſt, in Reſpe& of his Dignity ; and the Law pre- + 12 


And 
4 , Nat N „ N 48 4 +> * 
in or groſs a Common Highway; Ditches are Dug, 2 <A 
_ or. Logs« of Timber laid therein, Cc. theſe are © 
public Nuſatices, for which your Remedy is b; 
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tain of Honour: He bach the Creation of Nobbi. 1 
lity, which is conferr'd on thoſe who for their” 
eminent Services and Abilicies deſerve well f 


If a Noble Woman by Marriage, marry an Ig- _ 
noble Man, ſhe ceaſes to be Noble. Bur where 


* 
1 


1 
PEN. 4 


do'not'fit in Parliament, becauſe no Woman may 
fir there, and her Husband or Anceſtor was 1 
Peer. The Perſon of a Peer is not ſubject to ar 
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ſumes he hath Lands ſufficient, in which he may , 5 ; 
be Diftrain'd 5 wha 


N rn 5 Fe T4 * 5 „ | . "i 4 
re a Perſon makes any Encroach-. ? 
es any thing to the Anhoy- 
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Nuſances are either of Publick or Private 
e: Where a, Hedge, Gate or Poſt is erected 
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Indinent. But turning a Water-Courſe running 1 
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q _ Proper Remedy. 2 Roll. Abr. 13 7. 1 Inſt. 56. 


| ” Gook cannot be carried on without greatly incom- 


Wo 
1 
. 


"farice: And ſo in the like Caſe, a Glaſs-houſe, Oc. 
1 Hawk. P. C. 199. Building a Smith's Forge near 
* a Man's Houſe, and making a Noiſe with Ham- 
. Ig has been held a Nuſance, for which Action 
_— lies. 1 Zztw. 69. And Action may be brought 
= 'for a Nuſance in erecting a Tallow Furnace fo near 


che Houſe of another, that his Family becomes un- 


near a Perſon's Parlour, whereby he loſes the! Be- 
= 285 of it, & c. Cro. Car. 367. 1 Roll. 140. 

4 2 Won Shores, within or near any Town, is a Nu- 
Ice. And if a Ship be ſunk in a Port or Haven, 
XF it be not removed, it is a Common Nuſance 
* $23 Car. B. R. 2 Lill. 244. 

A Common Nuſance may be abated or removed 


he.are prejudiced by it. On In- 
ane che Party ſhall be fin d and 


23 


5. 


= Ae of the Caſe may not - be We bt for Publick 
8 Nuſances, becauſe it would Er 
3 and Infiniteneſ: of Suits ; for if one 1 2 2 | 
have an Aion, all Men mi N have the 
1 Dat one Indictment ſerves for But th 

T Difference between a Private Wa; y and 4 
Highway ; as the one uſually belongs to : — 


„ I. Although the Trades of a Brewer, "gr of 
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++ » "= Mith, Tallou- Chandler, Oc. are Necellary for 


. © e not to be a * 
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5 * "Your ha the Neighbourhood, may be a common Nu- 


* Healthful thereby : Alſo where a Hogſty is kept 


1 Throwing Garbage, Cc. into Ditches or Con 


cio „ Axe given 

* 2 8 f 

is "2M , 
. yu 


"bg 


z  cjcular erſon, and the chad to the *Pariſh- or 


. 
-” 2 "Man be interrupted i in 2 private Rk; theſe are © 
private Nuſances; and Action on the Caſe is the | 


A Brewbouſe, erected in a Place where the Bu- 


ab the Publick, 2 et they muſt be proper] Bes & 


+ _- | bours. The finking of 4 Shiph ins Port > « Com- 
. mon Nuſance, for the Trude ef the 8 2 
mimpeded by it. Common Nunces m be re- 4 I 


* moved, - becauſe they are common — in 9 Y 
E to all Perſons: And Gaming - houſes, = 5 
9 , f are one * e 1 
— ockt _ ny? . + 1 Wy ys 
{MN Sen 4 Dathe. 1 
| N 'Oath'is 3 calling M God to Wit A | 
LA. neſs that the Teſtimony of a Perſon is true; ff 
and it is called a Corporal Oath, becauſe the Patty, 
when he ſwears, toucheth with his. Right Hand 
the Holy Evangeliſts, or Book of the ew Teb- - 
-tamient. 
It is uſed in all Law Proceedio $, to aim 
what is Juſt and Right. And a Witneſs may have © 4 4 9 
two Oaths given him, one to ſpeak the- Truth of |... 
| ſuch Things as the Court ſhall ask him, and'the = 
other to give Teſtimony in the Cauſe. If there 
be Oath againſt Oath, by Plaintiff and Deferdarigfo ES 
the Oath of the Plainti f be 3 4 lf. 
278. 2 Lill. 247. NG © Yan "I 
Officers of Juſtice# re by ths Toa aw. 
bound to take! an Oath for their due Execution of" 3 3 
uſtice. And by Statute, all that bear any Oe 1 q 
_ Civil or 'r ba Ecclefiaſtical Perſons, Counſel . 
lor Oc. are to take the Oaths to be * 
Government, or be incapable to execute their O— 
ficeg and Employment, and to forfeit Took, & A A 
| E z. 1 Geo. 4. W | 4 1 
"AM by a late Law, at Perſor wh. . 3 
10 ving Eſtates, in Lands or Tenements, are , t ; 
# the .Oaths, or Regiſter their Eſtates, or r be ROE RE / 
I 0 Sorteltures. . 9 Ces. 1. ; _-_ 
| 62 * 


1. a5 Seibert 8 Compiiion: ao 


1 


- 


1 Ouths are a Seer? his the Law hath ” LA 
_—_ for promoting of 1 ruth and Juſtice: And not only 
we Witneſſes in a Cauſe hank an Oath given them 
=  _''- ro;ſpeak the Truth, but alſo Officers are to be 
—_ . - xr) to execute their Offices truly, ſo careful is 
the Law to have Juſtice done to al Parties. The 
HOaths co the Government, are of Allegiance, Supre- 
= 7 macy and. Abjuration; the "firſt requires Obedience 
and Loyalty ro our Sovereign ; ; by the ſecond the 
—_ King is acknowledged Head of the Church ; and 
dy the third, the King's Right to the Crown is 
= , © aſſerted againſt the Pretender to theſe Realms: 
Al which were contrived for the King's Hondur 
= and Safety, and to preſerve good denn Gy. 
—_ 2 of the ee oY 
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N Obligation is a Bond Steg a | Penalty, 
with a Condition annex'd for. Payment of 
Money, Performance of Covenants, or the like: 
1 Te Perſon who Enters into ſuch Obligation is 
= called the 3 and ths re is he to . 
Ws. | is 13 into. „ 
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, tion be 4 25 two Perk ns 1 and 2 
3 BY e Name of another Obligor is inſerted or in- 
1 _ terlined, and he by Conſent of all $ deal | 
it is good againſt all. 2 Leu. 35. 
> If an Obligation contains falſe Lala bo 
1 nes for Jo hannem, Septuagefimo for S-pruas 
4 +4 "Oc. it may be good; but if the Words, at 
3 Had of the Condition, That then this Obligation 
tio be void, be omitted, the Condition Will be 
3 ; "void, but not the Obligation, which in thisCaſe 
3 =” remains ſingle. 10 _ 53. 5 
1 A | ae 
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O The Reaſon dt the Lat. . 17s. 


| . Reading an Obligation, &, ſalſe, to an illite- 
rate Perſon, Will make the ſame void. 2 Co. 11. 


The Sealing and Delivery, and not the Dare: i is . , 
Eſſence of a Bond or Deed; for if that can be 
proved, though not preciſely when, the Deed will 

pts E good. If Words have the Shew and Counte- 
nanee of Latin, they ſhall not make void an Ob- 
ligation, from the Intention of the Parties Bur 
where a Bond or Deed is read otherwiſe than it 
Purports, it is not a Man's Deed, although he 
Seal and Deliver it, becauſe he agrees not to the 
157 Rr de mo to a is . | 


RES: 
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NG: Gi Ne A es by 1 Views whoa 
a Man has ſome Employment in the Affairs 
of another; as of the King, or other Perſon. 

No Officer or Miniſter of the King is to be or- 
dained or made, for any Gift, Favour, or Aﬀec- | 
tion; nor ſhall any be put into Office but ſuch as. 
are ſufficient. And if any Officers touching the 
Adminiſtration of. Juſtice, or concern'd in the 2 
Treaſure, Cc. ſhall. Bar ain 8 


| Offices, or take any Money or RS Y | 
ſame, they.. ſhallforſelt their Eſtates, 0 TE Par os," 


' © ſon ſo Biying, we? be adjudged incapable to hold 
tha ſame net 12 R. 2. C Stat, 5 Ed. G. 2 
| Judivid)\Office is to be gfanted in . , 85 hy 


efore the ſame becomes void: But Mivilte 


rial. 2 d Secular Offices. may be granted in Fee, 
Tai for Life, d As the Offices of Marſhal of. 


Eng nd. Chamberlain of the Exchequer, Warden * U 
of the Fleet, c. 11 Rep..4. Davis 47. | 
If an Office concerning the Adminiſtration, the 


| King's 4 or the Benefit or Saſety of the 
fs Sw 8 
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Fine. * re 


'* Subje&, be granted to a Man that: hack not Skitt * 
and Knowledge to execute it, the Grant is void. 


19 Toft 3. 


The Sele oof; Offices is a great Seandal to any Go- 
vernment; for a Perſon who buys an Office, it is 
+ - ftrongly to be preſumed, will by undue Means 
make his Purchaſe good, to the great Prejudice 
of the Publick. And where Perſons are advanc'd 
ffir Fayour or Affection, their Qualifications are 
not ſuppoſed to be equal to thoſe who are promo- 
, ded their Merit. Wherefore theſe Diſpoſi- 
©.» tiens have been prohibited by Law; and for that 
Men of Skill, Knowledge, Ability, and Integri- 
only, can execute Offices as they ought. Grants 
* 5 of Judicial Offices are reſtrain d; 
| becauſe tho a Perſon may be of Ability to ere. 
cute a Place at the Time of the Grant, yet, be- 
fore the Office falls, he may become unabletÞ per- 
form it; and theſe Offices are anner d to the Per- 
ſon; but Miniſterial Offices my be executed by 
Deputy. | | 


2 


Oxdeal, 


t Trial of Criminals i in the 
A, *; and was two Ways, 
r the Offender were a 
= 0 - Freeman, "hag Was to go Bare- and. Blindfold 
bdoer nine Plough-ſhare fire-hot; or if he were 
8 of Servile Condition, then he ſhoald be put in 
not ſcalding Cc. and if they 
1 to be acquitted; and If not)! 
be condemn'd. Terms de Ley 462. 9 Rep. 3 
N E XS The Manner of this Trial was thas : © 
þ - * the Criminal being arraign'd, pleaded Not Guilty, 
be might chuſe whether he would put himſelf. 
I | NV upon God and his Country, by Trial of twelve 
p "= as is practiſed at this * or b. 
. 
DW. * 
1 3 


y * * = 
* - 


4 
' 
o 


God. But this Ordalian Law was aboliſhed here 
by Parliament, Anno 3 Hen. 3. a 
Trial by Ordeal is a_Kind of Purgation in the Ca- 
non Law. And our Saxon Anceſtors thought it an 
Appeal to God for the Juſtice of a Cauſe, and ve- 
rily believed the Deciſion was according to the 
Will of Divine Providence. But becauſe of the 
great Superſtition of it, this Trial has been long 

g es diſus d, and Trial by Jury only ordain d. 

— 4% 75 * . 85 5 : 
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Utlawry is where a Perſon. being called into 
the Law, does (after an Original Writ, and 
three Writs of Capias, Alias and Pluries, return'd 
by the Sheriff Cc.) contemptuoufly refuſe'to ap- 


145 
14 
4 


Pear. | | e | | 1 
A Perſon outlaw'd is out of the King's Protecti- 


on, and Deprived of the Benefir-of the Law: And 
if ke. be outlawed at the Suit of another in a Ci- 
vil Cauſe, he ſhall forfeit all his Goods and Chat- 


tels tö the King; if upon Felony, then all his 
Lands and Tenements which he hath in Fee, or for 
Life, and his Goods and Chattels. Bratt. lib. 3 


In ancient Times Outlawry was eſteemed in Law 
a grievous. Puniſhment, ſo that none was Out- 


lawed but for Felony, the Puniſhment whereof was WI 
Death: And in thoſe Times an Outlawed Man 
was ſaid.to have Caput Lupinum, becauſe he might © 


be ql to Death by any Man as a Wolf: This was 
the "Law before the Conqueſt ; but in the Be- 
ginning of the Reign of Ed. 3. it was ordained, 


That ir ſhould not be lawful for any Man, but the 


Sheriff (having lawful Warrant therefore) to put 
any Perſons outlaw'd to Death, altho' it were for 


3 N | Felony, 


Oz. The Reaſon-of*the- Laws 177 


© ly and therefore it was called the Judgment of 
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178 The Student's Companion: 
Felony, upon Pain to ſuffer the like Puniſhment, as 
if he had Kkilld any other Man. Bra. lib. 5. 
2 4. pl. 3. 2 E. 3. tit. Coron. 148. 1 Inſt. 128. 
About Brafton's Time, Proceſs of Outlawry 
was given in Actions Quare vi & armis ; and ſince 
that, by ſundry Statutes, in divers other Actions, 
viz. in Debt, Account, Covenant, Actions upon 
the Caſe; &c. 18 


As all Perſons live under the Prote&ion of the Law, 
ſo they ought to yield Obedience thereto: And 
thoſe who will not ſubmit to the Law, it is rea- 
ſonable ſhould not have the Benefit of it. An 
Outlaw for Felony is a very great Criminal; but 

for avoiding Inhumanity, in former Times, in 
killing him as a Wolf, whereſoe ver found by any 
Perſons, a Statute was made, that none "ag the 
eriff ſhould put him to Death, and that by law- 
ul Warrant; for the Sheriff is the King's Officer 
to execute Juſtice, and his Warrant alone Juſti- 
fies him, in ir, without which it is Felony, becauſe 
he hath no Authority by Law for what he does, 
_— Law only can juſtify the putting a Man 
to tn, 


*- 


Goods and Chatrels are forfeited in Civil Caſes 
in Outlawry, for the Reaſon following, which is 
- given in our Books. 
\. Becauſe by the Party's abſenting, no Remedy is to 
de had againſt him; and as he olight to anſwer. 

by Lay, it is a Penalty ro make him Anſyer, 
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rr] wits a] Pardons. 


A Pitdon. is the Remiſſion of ſome Crime or 
CA. Tranſgrefion committed againſt che Laws of 
the nd. : 


The King, by the Common Law, had Power 
to pardon all Offences ; but this Power hath been 
reſtrained by Statute, particularly in Caſes of Mur- 
der. He may ſtill pardon, Treaſon, , Felony, Man- 
ſlaughter, Crimes and Miſdemeanors, and Fines 
and Forſeitures incurr'd by ſuch Offences * But in 
Wasen Murder, to pardon an Offender is contrary 
to the Laws of God and Man: And where an 
Appeal may be brought by the Subject, by the 
Laws of England, a Murderer could never be par- 
don'd. 2 Inſt. 316. A Charter of Pardon is no 
Bar to an Appeal of Murder. And if the Party 
be outlawed, &c. and the King pardon him, the 
Appellant appearing on a Scire fac. may pray Ex- 
ecution notwithſtandipg. H. P. C. 251. 
Our Statutes enjoin that no. Charter of Pardon 
be granted for Murder, Cc. but only where ont 
| killeth another in his own Defence, or by Miſad- 
venture. That no Pardon of the Death of a Man, 
or other Felony be granted, but where the King 
may do it conſiſtent with his Coronatiom Oath. 
The Offence is to be ſpecified in Pardobs: No Par- 
don of Treaſon or Felony ſhall paſs: without War- 
rant of the Privy Seal. If the Offence be found 
Wilful Murder, the Pardon is not to be allowed: 
And in Appeal of Death the King cannot Pardon. 
L 
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18 The'Stivent's' Companions = 
Not only in Appeal of Death, but of Rape, 
Robbery, Cc. the King cannot Pardon the De- 


ſendant in the Appeal. 3 Inſt. 237. 


- There is no Crime, except Murder, but may be 
on'd by the King where he 1s Proſecutor, as 
he generally is in criminal Caſes, and:the;Judg- 
ment is for him: And by the King's AG of Par- 
don, the Party is reinftated in all his Civil Rights, 
and purged from the Crime whereof he was Con- 
vided, , with the Penaltics thereof, ſo that in the 
Eſteem of the Law he is an innocent Man: But in 
Caſe of Murder, the King cannot pardon, be- 
cCauſe Murder, and taking away the Life of a Man, 
is ſo great an Offence, that none may pardon it, 
but the Author and Gitter of all Life; 'tho* our 
Laws make it only in Appeal of Death, and this 
by Reaſon it is at the Suit of the Party, and not 
of the King; and the Appellee is to have Judg- 
ment of Death. The King may not pardon but 
confiftent with his Coronation Oath,. by which he 
is ſworn to. cauſe Law and Juſtice to be done to 
all Men: Anda Pardon of Wilful Murder is not 
to be allow'd, becauſe it is againſt Law. 


Parceners, © 


Arceners are the Iſſue Female, which (in De» 
fault of Heirs Male) have equal Portion in 
the Inheritance of their Anceſtor ; and are in Judg- 
ment of Law but one Heir. A 
- If a Man hath Iſſue two Daughters, and the 
Eldeſt hath Iſſue three Daughters, and the Young- 
eſt only one Daughter, here all theſe Daughters, 
after their Deaths, ſhall inherit, but the three 
Daughters of the Eldeſt ſhall have no more than 
the Daughter of the Youngeſt, viz. a Moiety of 
the Lands. 1 Joſt. 1622: OS Ou 


872 cs Fa Parce- 


an. have one entire Eſtate of Freehold, as 
long as the Land remains undivided, in Reſpect to 
Strangers; tho' between themſelves, to many Pur- 
poſes, they have ſeveral Freeholds ; for the one may 
convey her Part to the other, &c. But Partitions of 
Lands may: be made by Parceners, either Volunta- 
ry, or by Compulſion, by Writ De Partitione fa- 
cienda. In voluntary Partitions, the eldeſt Par- 
cener ſhall chuſe firſt, the ſecond next, &c. every 
one in Turn, according to Seniority; and this 
dee oes to the Heirs, Cc. of every Parce- 
yet, if the Sheriff is to make Partiti- 
kr Wt pa Aſſigu the Part to the Youngeſt firſt, 
and the Eldeſt Jaſt, if be pleaſeth. 2 Taft. 365. 


Lit. Se. 248. 
A Partition of Lands ought to be Wolde accord- 


ng to the Quality, änd the true Value of the 
Land, and to be equal; but a Partition by Par- 
cerners of full Age, &c. binds them for ever, 
whether it be equal or unequal, if it be made of 
Lands in Fee. In Cafe of Entail'd Lands, &c. it 
ſhall be only Binding ro the Parties themſelves for 
their Lives, and not their Iſſue, n it be . 
Co. Lit. 166. 

Parceners cannot W "Soveralnh of the Eſtate 
of Inheritance in the Land, as the one to have it 
for one Time, and the other for another; but each 
is to have her Part abſolutely. In Coparcenerys 
if the | Eſtate in Part of the Purparty be evicted, 
that fhall;'avoid the Partition in the Whole; for 
2 implieth 2 Wartanty and Condition in 

eee ir | — Purpoſe) to enter into the Whole: 
And ſo: it hath been adjudged both in the Caſe of 
— aud Exchange. 1 Co. * 1 RO oc 
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greater Share 
ef Lands, than ſhe was to have thro' whom they 
_ . claim; ſp that three Daughbrers of one Parcener 
mall have no more than ohe Daughter of the o- 
ther. "Coparcenery is not ſevered by the Death 
of any of the Parceners, but the Part, Sr. of 
the Perſon dying ſhall deſcend to ber Heirs. 
Though the eldeft Siſter hath the Preference, 
bphere they make Partition amongſt themſelves, 
yet when the Sheriff is to make it, the Writ doth 
not command him to give any Preference, but to 
make equal Partition. If 1 de 
made of Entail'd Lands, the Iflue of the Parce- 
ner, that has the leſſer Part, and is injur'd by it, 
may after her Deceaſe diſagree, and Enter and 
Occupy in Common, the Part allotted the Aunt. 
An Agreement to ſever the Eſtate of Inheritance 
in the Land is impoſſible and void, for that they 
map not bealter'd. A Privity remains in Caſe of 
Erittion, to entitle Entry on the Whole. 


Pariches. 
e 


|:AsParifh}/ at this Day, is the Circuit of Ground, 
in which the People, that belong to one 
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a Church, do inbabir. ' 
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- Iv is faid that Pariſhes were ordain'd by the La- 
tn Council, before which every Man being 


2 


«obliged to pay Tithes to 4 Prieſt, was at Liberty 


eo pay" them to what Prieft he pleaſod; but then 
came the Council which made the Pariſhes, and 
decreed that every Perſon ſhould pay his Tithes to 
His Parifh-Prieft. - Hob. Rep. 296. And finre; by 
Statute, every Perſon is to repair to his: Pariſh- 
Church every Sunday, under certain Penalties. 
Stat. 1 Eliz. c. 2. e 

A'Pariſh muſt have Pariſn- Officers and Parochial 


- Rights, and may have many /ills in it; but ge- 


nerally 
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nerally 2 Pariſh ſhall not be accounted to 9 
more than one Vill, Gs the contrary be ſhewn. 


Hill, 21 Car. 1. B. R. 

| _ Statute 43 Elix. c. 2, every Pariſh is obli- 
to provide for its own Poor," And where a 

keene lies in a Pariſb, the Pariſh muſt 1 it. 


2 Lill. 272. 


Ic has been held, that Pariſhes were inſtituted tor the 
Eaſe of the People; and the Reaſon why Pa- 
riſhioners muſt come to their Pariſh Churches 
is, becauſe the Parſon, — whoſe. Maintenance 
Tithes are paid, having cha rg d himſelf with the 
Cure of thei 7 Souls, that hem mk be enabled to 
take Care of that 9 Pariſhes have 
but one V within them and — ſhall be 
generally ſo intended. Ir is moſt convenient and 
qual for the Pariſhioners in every Pariſh, to pro- 
mg far the Poor, and N tho PRE ithin ” 


Peace, 


| Prag Ganifies 2 quiet  noffenſive Cattiage 
and Behaviour towards the Kiog and bi 
People. 

"The Law is the Preſerver of the Common Peace. 
of the Land; And Perſons of Ill Fame, and Com- 
mon Diſturbers of the Peace, may be obliged by 
a Juſtice of Peace to Enter into a Recognizance 
ſor Good Behaviour: Soren of the Peace may 
be demanded by 2 Jullice, particularly for Perſans 
committing. Affrays, Allaylts, batten, Fighting, 
Quarrelling, Rioting, threatning to_'Kill, Beat or 
Wound others, Cc. And for the Safety of Perfons, - 
our Law hath provided, That any Man ſtanding _ 
in Fear of another, on making Qath; before a Ju- 
Wer pr Peace, that he 8 in 3 or * 
pp N 4 Nie, 
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184 The Student's Companion: 
Life, the Juſtice ſhall compel! the other to be bound 
with Sureties, to keep the Peace. 4 Inſt. 180. 
Although Juſtices of Peace have not expreſs Au- 
thority given them by their Commiſſion, to take 
Recognizances for keeping the Peace, yet the Law 
allows them that Power; for they are thereby 
conſtituted Conſervatores Pacis, and to cauſe Men 
to keep the Peace, hear and determine Offences 
committed againſt it, &c. And the Common Law 
alſo giveth Power to the Sheriff to take a Recog- 
nizanee for Keeping of the Peace, as he is alſo Con- 
| Jervator Pacis, and to that End hath: the Guard 
and Cuftody of the County committed to him. 
F. N. B. $1. But I think this laſt is alter'd by 
Strang tos Hon -: | 1 8 
„ A Tuſtice of Peace ought not to bind any Perſon 
E , to the Good Behaviour upon a general Information. 
But on Oath made of Misbehaviour, a Juſtice may 
require a Bond or Recognizance, with a great Pe- 
nalty of a Perſon for his keeping the Peace, if 
he ſee cauſe for it, in Regard that the Party to be 
Bound is a dangerous Perſon, and likely to break 
| the Peace, and do much Miſchief, Pra. Reg. 
6 $i s 88. 75 23 ** uy FF F447 e 0 4 Fa 5 
1 P The Court of B. R. Cc. will bind one to the 
Peace, if they ſee Cauſe to do it, altho* there be 
no Oath made by any Perfon againſt him that is to 
be bound, that be goeth in Fear of his Life of 


& 


7 


him. Thig. 7 . 
Where one is bound to the Peace in the Crown- 


Office, they will keep him bound during Life, un- 
leſs upon Application made to the Court, they think 


fit to Diſcharge him. 3516 
M 107000, aki r 


le Pete is of the bigheſt Concern incanyiKing- 
dom or Government: It is the Foundation and 
very Band of Society; and in all Caſes the Law 
propides for the Sgfery of Perſons.” In Affrays, 


[1 


. 
* 


Dc, the Peace is viſibly broken, to demand Sure- 
ty of it; but in Caſe of Threatnings, Oath muſt 

de made of the Danger, that it may appear it is 
not demanded out of Malice, but from a juſt 
Cauſe of Fear. As Juftices have Power to hear 
and determine Offences againſt the Peace, they 


have conſequently Power to bind over, and do 


eyery Thing in order thereto. A general Infor- 
mation carries with it no Certainty to bind a Man 


to the Peace: But where a dangerous Perſon does 


any particular Act againſt; the Peace, of which 
Oath is made, there cannot be too much Caution 


uſed in taking Security for Ape the Pro- 


reſs of it, If the Court of B. R. be ſatisfied 
are is good Cauſe to bind a Man to the Peace, 
without an Oath, the Oath may be diſpenſed 
with. And Motion is to be made in B. R to take 
off Security of the Peace in the Crown-Office, be- 


cauſe it is an Office under the Juriſdiftion of that 


Court. f 
L , ; #4 
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PS is a Crime committed where a Law ſul 
” Oath is adminiſtred by one that hath, Autho- 


rity, to any Perſon in Judicial Proceedings, who. - 


ſwears falſly in what is Material- to the Iſſue or 


Cauſe in Queſtion: And by the Common Law is 


puniſhable,by Fine, Impriſonment, Pillory, &. 

By the Stat. 5 Elix. c. 9. Perſons committing 
wilful Perjury, ſhall forfeit 20 J. ſuffer ſix Months 
Impriſonment, be diſabled to give Evidence, and 
be ſet on the Pillory, and bave both their Ears 
nailed, And Syborning a, Witneſs to give Tellj- 


mony in any Court. of Record, concerning Lands 
or Goods, c. ſhall forfeit 40 J. and incur the 


other Puniſhments ſupra. Alſo Perſons Guilty of 
Perjury or Subornation, beſide the Puniſhment /al- 


ready inflicted by Law, may be ſent to the Houſe 
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of Cotrection, or be tranſported ſor ſeven Years, 
Ce, by the Statute of 2 Geo. 242. 
An Indictment for Perjury may be preferr'd a- 
gainſt one for taking a falſe Oath raſhly, and for 
Want of Conſideration, though the Party that took 
it did it not maliciouſly, and he . be convicted 
T and puniſhed. thereypon ; but the Fine ought to 
be more Moderate where the Perjury is committed 
dut of Raſhneſs only, than where it is done out 
. of Malice. Trin. 24 Car. B. R. | 
. A falſe Oath taken before a Perſon that hath not 
Authority by Law to give the Party his Oath, in 
the Cauſe wherein he hath depaſed, is not Per- 
{ jury. And where a Man makes a falſe Oath, which 
is nothing to the Purpoſe in the Cauſe, and the 
1 Party againſt whom made, receives no Damage 
thereby, there lies no Indictment for it. 4 Inſt. 


erjury is a very heinous Crime, and deſerves the 

greateſt Puniſhment: But where Offences are com- 

mitted out of Infirmity, the Law regards the 

- .. . Weakneſs, of Men, and will not puniſh them 

with that Severity as Offences committed out of 

Malice. An Oath given by one who has no Au- 
thority to give it, is, in our Law, Coram non Fu- 
dee, and as if no ſuch Oath had been made: But 
Quatre, whether it be ſo in Conſcience, A Man is 
not to ſuffer for that which injures no Body. 


— 3 


6  NErpetuity, ip the Law, is when an Eſtate is 
*% P deſign'd to be fo ſettled in Tail, &c. that it 
cannot be undone or made void ; or where, if all ; 
the Parties. that have Intereſt join, they cannot 


ber or paſ the Eſtate. 2 Lill. 292. 
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An Executory Deviſe of Lands, after an Eſtate- 
Tail, generally tands to 8s Perpetuity, though not 
where it depends upon one Life, , 2 Cro. Rep. 
695. And 2 Term for Vears may not be deviſed 
in Tail, with Remainders over, to raiſs a Perpetui- 
ty: But a Limitation of a Term in Reverſian,. to 
ſeveral Perſons in eſe, doth not extend to create a 


Perpetuity ; if it be to Perſons not in eſſe, it i: 


otherwiſe. Moor 45. x 1 ae 
Care ought to be taken nat to deviſe a Term for 
Years in Tail; but ſueb a Term may be aſſigned 
to Truſtees to permit the Iſſue in Tail, &c. to re- 
ceive the Profits. | mt %, mi 
| Theſg Perpetuitics are odious in Law, becauſe they 
SY _ polo ts of oP oRariry Ne b the 
Act done, be the Cauſe for it never ſo great. And 
it is a Rule which hath deftroy'd Perpetuities, 
that an Eftate cannot be made to ceaſe for a Time, 
and then riſe again; or to deprive a Tenant in 
Tail by Condition of the Power of Alienation. _ 


Pleas and Pleadings, 
EA ſignifies that which either Party, alledges 
for himſelf in Court, in the Cauſe there de- 
pending to be tried; but it is generally taken, for 
the Det endant's Anſwer to the Declaration of the 
: Plaintiff, F er. wor. 5.9 3 ; 5 1. Jo 1 
Pleas ate divided into Pleas of the Crown and 
Common Pleas; Pleas of the Crown are all Suits 
in the King's Name for Offences committed N 
his Crown and Dignity, and allo againſt the Peace, 


- 
#E 4 4 
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as Treaſons, Felonies, cc, And Common Pleas 
are thoſe that are agitated between common Per- 
ſors, in Civil Caſes, Then there are Pleas in 
Abatement of the Writ, and in Bar to the | 
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Action; alſo a Foreign Plea, where Matter i is al- 
ledged to be triable in another Court: And Pleas 


arg General or Special. Finch 362. 
Where a general Plea is pleaded i in B. K. the 
Attofney ought to ſet his Hand to it, and then 
the Hue is join'd between the Parties; but if it be 
a Special Plea, there muſt be a Counſellor's Hand 
ſet to it. Pleas to Civil Actions are as follow, 
viz. in Treſpaſs upon the Caſe, &. Not guilty ; 
in Debt upon Bond, Non eft: faftam; in Debt 
upon a Contract without Sbectaley, Abit debet 
per Patriam; in Action of the Caſe upon Aſſump- 
fit, Non Aſumpſit; in Covenant, Performance of 
Covenants, &cc. Theſe are general to the Decla- 
ration. And in all Caſes where a Deed is only 
voidable at the Time of the Action brought, as 
ſor Wy. _ Ges the A 7 to 
udgment, Actio, not non eſt fac- 
| - ar Pleas muſt fer: forth the 1 
ed at large, with apt Concluſion to the Declara- 
tion or Action. And if a Defendant hath Cauſe of 
Juſtification or Excuſe, he muſt not plead the Ge- 
neral Iſſue, Not guilty, leſt upon the Evidence it 
be found againſt. 3 but he ought to plead the 
Speclal Matter, and 10 confeſs and juſtify what be 

hath done. Co. Lit. 282. 5 Rep. 119. 

In good Order of  Pleading | a Man muſt Read, 
1, To the Juriſdiction of the Court. 2dly, To 
the Perſon; and therein firſt to the Perſon of 
the Plaintiff, then to the Perſon of the Defendant. 
3dly, To the Count. Athly, To the Writ. 5thly, 
To. the Action. And if the Defendant miſorder 
any of theſe, he loſeth the Benefit which the Law 
allows him. In common Actions, where the De- 
fendant may plead the General Iſſue, Cc. he ought 
ſo to plead, that the whole Matter in Queſtion may 
| come to be tried; or elſe the Plea will not be good. 
1 Inſt. 303. Kitch, 98 Paſeh. 23 Car. B. R. A 


„ 
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A Man, can peyer plead any Thing afterwards, 
ich he . firft. + The Law 
tefuſeth double Pleading ; and a double Plea is ſuch 
2 Plea, that one Engle Iſſue cannot determine all 
the Matter iſſusble that is conrained. in it, but the 
Deſendant is put to à double Anſwer. General 


- 


Pleading, though in Matters of Fact, is difallow'd ; 


zs in Covenant to make an Eſtate by the Advice 
of another, it muſt be ſhewn what Advice was 
iven, or it will not be good. And if the De- 

ndant Plead a Dilatory or Frivolous Plea, the 
Court at the Plaigtiff's Motion, will order him to 
plead ſuch a Plea by ſuch a Time, as he will 
ftand' to. Hob. 2957. Mich 22 Car. B. R. And by 


Stat. 4 & '5 Anu, no Dilatory Plea, ſhall. be re- 


ceived. in any, Court of Record, unleſs the Truth 
of it be proved by Affidavit, or probable Matter 


be ſhewn. A Foreign Plea muſt be ingroſſed in 


Parchment, and be put in upon the Oath of the 


Defendant ; that is, be muſt ſwear that his Plea is 
true, or it ſhall not be receive. 0 

If the Plaintiff alters his Declaration, after the 
Defendant hath pleaded to it, the Defendant may 
alter his Plea. The Defendant may amend his 
Plea, altho' it be. three Terms. after it was plead- 
ed, if it be not Entered, and he will pay Coſts. 
And if the Defendant” plead an inſufficient Plea, 
and Iſſue is join'd upon that Plea, and a Verdict 
given upon that Iſſue for the Defendant, the Plain- 
tiff ſhall not afterwards take Advantage of the In- 
ſufficiency of the Plea. Mich. 22 Car. B. R. 
1 "Ft * + FOR EF Oe 


he Court at this Day will not dire& any Perfon | 


how'to Plead, tho' the Matter be Difficult, and they 
be mov'd to do it; but will bid the Parties Plead 


at their Peril. There muſt be Certainty in Plead» 


vgs, and in all Law Proceedings. 
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| There is:00 Caufb tan be lezally heard and deter- 
mine, without Pleadings on bäth Sides: And to 
4 General Plea un . Hand is ſuſficient, 
it being for « common Matter ; but to a Special 
Plea there muſt be a Counſel's Hand, becauſe it is 
not a common Caſe, but apps! poſed to be adviſed by 
' Counſel; who ſhall maintain it if di ſputed. The 
 .- General Plea Nv guilty, &c. L 
17 i a- a pry Caſe, bur. the Special Matter to be 
A double Plea is = a 1 34 Plea, be- 
us a good Iſſue, which ought t ſingle, can- 
nor be Jon ups upon double Matter; and an Iſſue is 
h, whereupon the Cauſe may be deter- 
0 ures Generaliry in Pleading has no Certain- 
ty: And the Law Naben not Delays in Plead- 
- ings, Sc. which put the other Party to Coſts. 
As Foreign Pleas endeavour to Ouſt the Court of 
its Juriſth Sion, they ought to be on Oath. By 
the Amendment of a Declaration, it may _—_— | 
a different Plea from what was pleaded, fo that 


the Plea is Amendable. And in other Caſes, tho 


| Plea may be amended in Time, on good Cauſe; 
for the Court cares not to take Advantages. It is 
« Plaintiff's own Fault to join Iſſue on an inſuffi- 
cient Plea, when he misht have demurred to it. 
Counſel are to adviſe how to plead, and the 
Court * to Judge of the Pleadings | 


 Poſleſſion. 


Offeſſion is where a Man Enters into Lands or 
| Tenements deſcended or convey'd to him, 
Oc. It may be alſo in Law before actual Entry. 
As where there is a Father and Son, and the Fa- 
ther dieth ſeiſed of Lands in Fee, and the ſame 
deſcends to the Son as next Heir ; in this Caſe be- 
fore Entry, the Son hath in Law a Poſſeſſion ; ſo 
it is of a Reverſion or Remainder dependant upon 
a particular Eſtate, if the Tenant for Life die, be 
in Reverſion before Entry bath Poſleſſion in . 
Ney 120. l 
2 | 


* 


If one doth make kn Entry into the Lands of 
another, arid that other, notwithſtanding the En- 
try keeps Poſſemon of the Lands Entred into with 
his Servants and his Cattle, the Entry is no Entry 
in Law; but if the Servants and Cattle be put 
out to gain the Poſſeſſion, it will be a good En- 
try; and he that is thus put out of Poſſeſſion, if 
he will prove a Poſſeſſion in himſelf after this, muſt 
prove an actual Re- entry afterwards. Bratt. Reg. 
525. 1 — A ee eee e 
Our Law- Books tell us a long Poſſeſſion eſtabliſh- 


eth a Right. Long Poſſeſſion; (faith Bracton) 


which doth exceed the Memory of Man, ſufficeth 
for a Right. And according to Litileton, That 
Meaſure of Time that maketh ſuch a Poſſeſſory 


Right, by which a Fee-ſimple may be attained, is 
where Things have been uſed ſo long as the Me- 


mory of Man cannot remember the contrary; that 
is, either by the Knowledge and Memory of Proof, 


or by Record, or ſufficient 'Matter in Writing; for 


if there be any ſufficient Proof of Record or Wri- 
ting to the contrary, although it exceeds the Me- 
mory or Knowledge of any Man Living, yet it is 
ſaid within the Memory of Man. Co. Lit. 115. 


If Goods are taken Forcibly out of a Man's Poſ- 
ſeſſion, on Pretence of Title to them, Action of 


Treſpaſs may be brought, and Damages recovered; 
for they may not be taken from him but by his Al- 
ſent, or by Order of Law. 2 Lill. Ar. 


Poſſeſſion in Law, is where there is a Right of En- 


oy, into Lands, Scr. A Perſon actually in Poſ- 
ſeſſion, is to be ouſted by Entry; and Poſſeſſion 
muſt.be avoided by Poſſeſſion, which is gained by 
Entry. A long Poſſeſſion makes a Right in Law, 
and it is for the Certainty of Titles: But any 
Proof in Writing, &c. contrary to a Poſſeſſor 
Right, will deſtroy it; for Proof beyond 
Things makes Titles Certain, Poſſeſſion conri- 
| , | nues 
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192 

nues in the Poſſeſſor till the true Title appears: 
And a Man may not take by Foree what he be - 
lieves to be his own in the Poſſeſſion of another, 
llleſt ſuch Pretences ſhould give a Colour to Rob- 


7 


ders for their Plundering. 


43 c 


A Er is a Title acquir'd by Uſe and Time, 
and allowed by the Law, which ſuppoſes a 
Diſcent or Purchaſe originally. And Preſcriptions 
are properly Perſonal, and therefore are always al- 
Aged in the Perſon of him who preſcribes, viz. 
That he, his Anceſtors, or all thoſe whoſe Eſtate 
he hath, c. or of a Body Politick or Corporation, 
they and their Predeceſſors, have had or uſed, &c. 
1 Inf. I 14. e 8 5 pt} | 

There is a Difference between a. Preſcription, 
Cuſtom, and Uſage. Preſcription hath Reſpect to 
2 certain Perſon, who by Intendment may have 
Continuance. for ever, Cc. But Cuſtom is Local, 
and always applied to a certain Place, as Time out 
'of Mind there has been ſuch a Cuſtom in ſuch a 


Place, c. And Preſcription belongeth to one, 


or a few only, whereas Cuſtom is common to all: 
Now: Uſage differs from both, for that may be ei- 
ther to Perſons or Places; as to Inhabitants of a 
Town to have a Way, Cc. 2 Nelſ. Abr. 1277. 
A Preſcription is to be TI ime out of Mind; it 
muſt have a lawful Commencement, and peaceable 
\ Poſſeſſion and Time are inſeparably incident to it. 
1 Co. Inſt. 113. Preſcription cannot be annexed 
to any Thing but an Eſtate in Fee, which muſt be 
ſet forth; but it is always applied to incorporeal 
Inheritances. A Man cannot make Title to Land 
by Preſcription, only to Rent, or Profits out of 
ik. 400; Re. 31 | 
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One may make Title by Preſcription to an Of- 
fice, Fair, Market, Toll, Way, Water, Rent, Com- 
mon, Park, Warren, Franchiſe, Court-Leet, &c. 
2 Roll. Abr. 270, 271. | fy | 

I apprehend Preſcription to be againſt thoſe Opini- 
ons that hold all Liberties are derived from the 


Crown. And what is confirming of this, If a 


Court to hold Pleas held by Preſcription be con- 
firmed by the King's Grant or Letters Patent, 


this doth not deſtroy the Preſcription, which the 


Court may be held by as before. Length of Tims 
will make a Preſcription, from a Preſumption in 
Law, that a Poſſeſſion cannot continue quiet, if 
it was againſt Right, or injurious to another. 


Pꝛetentatton. 
I the Act of a Patron offering his Clerk to the 


Biſhop, to be inſtituted in a Benefice of his 


Giſt. | 

When the Ordinary hath examined the Clerk, and 
finds him Qualified, be admits or approves him, 
and then Inſtitutes him in Form; and when the 
Biſhop hath given Inſtitution, he Iſſues out his 


Mandate to the Archdeacon to Indu& the Clerk, 


who thereupon does it perſonally, or Commiſſions 
ſome Neighbouring Clergymen for that Purpoſe. 
And the Induction is performed by the Delivery of 
the Ring of the Church- Door, or a Bell- Rope, &c. 
to the newly inſtituted Clerk, that he may ring 
the Bell, &c. and thereby ſhew that he hath ta- 
ken Corporal Poſſeſſion. Dyer 221. F. N. B. 47. 
Preſentation may be by Word or Writing; and 
if a Feme Covert hath Title to Preſent, the Pre- 
ſentation muſt be by Husband and Wife. An In- 
fant, may Preſent of whatſoever Age. If a Patron 
do not Preſent within fix Months after the Church 
becomes void, the oy to Preſent ; and if the 
e | __ . » Biſhop 
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Biſhop do not Preſent within fix Months after- 
Wards, the Archbiſhop is to Preſent; and if the 
Archbiſhop 'do not Prefent within a further fx 
Months, the King ſhall Preſent by * Lagſe. The 
King hath the Right to Preſent to all Dignities 
and Benefices of the Advowſon of Archbiſhops and 
Biſhops, on the Vacancy of Sees: And upon the 
Promotion of a Clerk to a Biſhoprick, the King 
- hath Right to Preſent to ſuch Dignities or Bene- 
fices as the Perſon was Poſſeſſed of before ſuch Pro- 
motion. And in the King's Right, the Lord Chan- 
cellor Preſents to the Benefices belonging to the 
Crown, under the Value of twenty Marks (and 
uſually of and under twenty Pounds) per Ann. in 
the King's Books of Firſt- Fruits and Tenths, F. 
N. B. 33. 1 Inſt. 135. 4 Inſt. 356. | 
If any Perſon ſhall, for any Sum of Money, Gift, 
or Reward, or by Reaſon of any Promiſe, Bond, 
Cc. Preſent any Perſon to a Benefice, or Dignity, 
or Give the fame in Reſpe& of any ſuch corrupt 
Cauſe, every ſuch Preſentation, and every Admiſ- 


E- -- fion and Induction. thereupon, ſhall be void; and 


the Crown ſhall Preſent for that Turn; and the 
Perſon that ſhall give or take any fuch Sum of Mo- 
ney, Cc. or take or make any ſuch Promiſe or 
Bond, ſhall forfeit and loſe double the Value of one 
Year's Profit of ſuch Benefice ; and the Perſon 
ſeeking. and accepting the Benefice, ſhall from 
thenceforth be diſabled to have and enjoy the ſame. 
. 4 Gt I 1 
This Law was made agalnſt Simony ; and à Con- 
tract may be made Simoniacally as well before as 
after the Church is void; for tho' it be lawful for 
any Perſon to buy the next Turn of a Church, 
when it is full of an Incumbent, generally Speak- 
ing, yet ſuch Contracts, in ſome Caſes, ha ve been 
adjudged unlawful: As where the Money is to = | 
e * 
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paid when the Church ſhall hecome void; when 
the Parſpn in Being is is fick in bis Bed, ready to 
die, &c,. | Hob, 10. | 

The King's —. 9 allo Choplaing to 3 
Earle Batons, Biſnops, &c. may hold Pluralities 
of Livings. The King's "Chaplains may have any 
Number of Benefices of the King's Gift, as the 


King ſhall think fit to beſtow upon them; and 


they may hold two other Benefices with Cure. 
Noblemen's Chaplains may alſo have Licences for 
two Benefices, with Cure of Souls. 21 HF. 8. 

By Diſpenſation, every Spiritual Perſon of the 
King's Counſel, may keep three Benefices; and 
a Brihop tetain ſome or all of the Preferments he 
was entitled to before he was made Biſhop. Like- 


wiſe by Diſpenſation a Man may hold as many Be- 


nefices, without Cure, of any Value, as he can get's 
and if he be not unqualified, as many of them, with 
Cure, as he can get, all of them, or all but the 
laſt, being under che Value of 8 Per Aumum in 
the King's $ Books. Hob. 148. 


it 15 fitting there fſhould be 1 ee in 
"Tafticuring of Clerks, &c. who have ſo great a 
"7 — Truſt. A Husband being entitled to a 
Preſentation in Right of his Wife, is to join with 


her in it; and, that the Church may not be void, 


Infants are to 'Preſent, for their Guardians have 
Xi af Poet to do it for them by Law. The Bene- 
EEG: pſe to the Biſhop, Archbiſhop, and King, 
for ae the Church with Miniſters in all 

25 .of 


by h s Prem tive, hath the, Supreme Right 
Fu e of all Benefices. Simony is * . 


famous 


- - be bad Men, without in ſome Meaſure Injuring 
A . Religion and Government: It is therefore Simo+» 


f 3s. rained by Law. A Benefice when void, 
js not to be bought; and when W is 
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gle s in Preſentation : And the 205 . 


orruption, becauſe it relates to the Pro- 
motion of Officers of the Church, who cannot 
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in his laſt Sickneſs, it is as it were void. Plura- 

lities are Scandalous where Livings are Large, 

which the Law never intended, as they make ſo 

unequal a Diſtribution of Benefices amongſt the 

Clergy : And the- Charge of many Livings with 

... Cure, Þ is impoſſible for one Man to — ge; 
but of Sinecures it is otherwiſe. 


Ts 


Proſentments. El 


Reſentment is a Denunciation of 1 or ſome 
Officers, (without any. Information) of an 
Offence inquirable in the Court whereunto it is 
Preſented. Lamb. lib. 4. c. 5. or it is an Informa- 
tion made by the Jury in à Court, before a judge 
who hath Authority to puniſh any Offence done 
contrary, to the Law. It is that which a Grand 
Jury, Finds and Preſents to the Court, without any 
Bill or Indi&ment delivered; and it is afterwards 
reduced into the Form of an Indiment. 2 Inſt, 
9. , 
75 Tpere are N be of Tultices of Peace 1 in 
Seſſions, of Offences againſt Statutes ; and Preſent- 
ments in Courts-Leet, before the Steward, &c. alſo 
by Conſtables and other Pariſh-Officers,: of Things 
unt to their Offices, . ne 


As Civil Actions We Party: 100 1 take 
Commencement by Writ, ſo criminal —_ 

on againſt public Offenders are be gun b 

ſentment and Indictment, to brin 42 
accuſed, and the Crimes they are 985 with, 

defore the Court wherein <> in order to 
their 9 as the Laws 
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-  Pzincipal and Acceſſary. 


A Principal is the principal Agent in any Crime, 
as in the committing of Felony, &c. And 


an Acceſſary ſignifies one that is Guilty of a Fe- 
lonious Offence, not Principally, but by Participa- 
tion, as by Command, Advice, or Concealment. 

Acceſſaries are of two Sorts; before the Offence 
and after. An Acceſſary before the Offence or 


Fact, is he that Commands, Adviſes, or Procures 


another to commit Felony, and is not himſelf pre- 
ſent- when done ; for if he be, he is a Principal : 
Acceſſary after the Offence, is he that receives, 


Aſſiſts, or Comforts any Man that hath done any 


Murder or Felony, whereof he hath Knowledge. 
1 Toft. $3 


Every Felon is either a Principal or an Acceſlary; - 


but if there be no Principal, there cannot be any 
Acceſſary. He who | counſels or commands any 
unlawful A&, ſhall be judged Acceſlary to all that 
follows upon it. If I'command one to beat an- 
other, and he beats him ſo that the other dies of 


it; or to kill by Poiſon, and he doth it by Vis» 


tence; or to rob a Man ſuch a Day, and he doth 


it not himſelf, but procures another to execute 


the Command; in all theſe Caſes I am Acceſſary. 
But if the Commnnd'be to a Man to kill one Per- 


ſon, and he by Miſtake killeth another, c. this 


differs in Subſtance, and it is ſaid will not make a 
Man Acceſlary. Plowd. 475. 

The Fact muſt be Felony at the very Time a 
Man becomes Acceſlary ; as where a Wound is 


given, the Perſon muſt be dead before it is Felony. 


Perſons furniſhing others with Weapons to commit 


O 3 tuals, 


. @ Felony, or relieving a Felon with Money or Vic | 


#58 The Student's. Companion: 
tuals, finding a Horſe for his Journey, &c. know- 
ing him to be ſuch, makes a Man Acceſſary. A 


ailing 


fl. 
Servant may be Acceſſary in relieving his Maſter, 
being a principal Felon, or by A him to - 
Eſcape :: And a Husband receiving his WIE may be 
Acceſſary, but if the Wiſe receives the Husband, 
me ſhall not be Acceſſary. 3 Inſt. 108, 138. H. 
u N of 1 before Judg 
If a Princi be pardone nt, or 
bath his Clergy, the Acceſſary cannot be tried; 
but if the Principal be pardoned aſter Atainder, 
there the Acceſſary may be arraigned, If the Prin- 
cipal die before Attainder, is acquitted by Verdict, 
or if after Conviction he hath Benefit of Clergy, 
Cc. in theſe Caſes the Acceſſary ſhall be cleared. 
Where the Principal appears not, the Acceſſary 
may be put to Ae but he ſhall not be tried 
till the Principal is Attainted. 4 Rep. 43. Dall. 
389- H. P. C 47. But vide Statute. 1 Ann. c. 9. 
In Caſe of Murder, Robbery, & iſ one be in- 
dicted as Principal, and Acquitted, he cannot aſter 
be indicted as A ceelfery before the Fa ; but he 
may: be indicted as Acceſſary after the Fact. If be 
be indicted as Acceſſary before, he cannot be i in- 
dicted: after as Principal. Staundf. 10). 
In the higheſt and loweſt Offences, there are no 
Aeceſſaries, but all are Principals; as in High Trea- 
ſon, Cc. which is the higheſt, and Riots, Forrible 
Entries, Treſpaſſes V & armis, Cc. the loweſt, 
under Felony. In Manſlaughter, which is com- 
mitted of a Sudden, there can be no Acceſſary be- 
fore Fact. Co. Litre. - : 
Acceſſaries before the Fact, in petit Treaſon, 
Murder, Burglary, Robbery, Burning of Hou 
Cc. are en Nr wm * 5 F. & M. 
| pts . 200 voieiatut nenen 
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To be concern d in a Felony, wakes a Man a Fe- 
| lan, tho' he be not the principal Actor, But there 
is a Difference in being concern'd in ir Before the 
Fact and After; for Before the Fact, it gives the 
Aneitement and Encouragoment ta it, that other- 
viſe the Feldny might peyer have been. commit: 
_ * ted. If a Felony Adviſed enſue of another Na- 


ture, the Adviſer ſhall be Acceſſary; becauſe his 


Advice was to commit Felony, which makes him 
Aceceſſary to all the Conſequenees. Tho!“ a Perſan' 
cannot be Acceſſary to a Felon, .ynleſs-there be 
2 Felon, and a FaGT that is Felany, Regerving 
2 Felon makes a Man Aeceſſary; but a Wife ma 
receive her Husband, for the is by the Law of 


Naturo bound to receive him, and nat diſcover 


his Offence, or Accuſe him. Refore: Judgment gi- 
ven againſt a Prineipal, it dath, not appear that 
there was any Princapal, to make an Aeceſſary 
t rg be brought to Trial, A Man acquitted as 
Principal, is acquitted of all Guile before the Prin- 
+++» expal Fact; not of an Offence ſubſequent t it, 
for 'which he may be tried In angiget: Times, 
lergy was allowed in all Felonies, except f 
BRobbing of Churches, but now it is taken away 11 
many Caſes by Statuts. „ TIO 
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vilege ſigniſtes ſome Benefit or Advantage 
E which ons Man hath, or many Perſons have, 
before > 2017 To ata oaraty 
It ig either Perſonal or Real: A Perſonal, Ptivi- 
lege is that Which is granted or aJawad to any 


2 


perſon, againſt the Coyrſe of the Common Law; 


as :Poers. are privileged from Arreſts af their Per- 
ſons; and à Member af Farljament imay, not be 
Arteſted, nag any of his menial Serxapts, in the 
Time of Fa e nor for certain Days before 
and after. Allo the Members of the Convocation, 
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and their Servants, Cc. have the like eile in 
attending their Houſes, "> of 


A Privilege Real is that F is granted to a 


Place, as; to a County Palatine, the Univerſities, 
ce. that thoſe who live therein may not bg call'd 
to Miſtminſter- Hall, or proſecuted in any other 
Courts but their own.: And Cities and Corporati- 
ons have Privileges granted them by Royal Char- 
ter. Alſo Officers and Miniſters of Courts of ju- 
ftice are privileged in their Perſons; and thoſe 
who have Suits depending, in their Attendance on 
the Courts at Weſtminſter, &c. 4 Inft. 212. Crompt. 
you: 137. 8 H. 6. 

Actions may roſecuted againſt Perſons enti- 
tled to Privileg wp Parliament, after Diſſolution 
or Proro 4 1 uncl a New Parliament is called, 
or the 
ment for. above. fourteen Days. And Sequeſtra- 
tion of the Eſtate of a Member of Parliament, Cc. 


may be had, for want of Appearance and Anſwer, , 


on ſerving Proceſs of Summons, Original Bill, ec. 
but you may not Arreſt the Body. And Actions 
brought againſt Officers of the Revenue for Breach 
of Truſt, hal not be ſtay'd by Colour of Privi- 
lege, though ſuch Officer be-a "Mamber of Parlia- 
ment. Stat. 12 l. z. c. 3. 2 Ann. c. 8. 

One, who was Receiver General of the Reve- 
nues of the Crown, being ſued in the Common 
_ Pleas, brought a Writ of Privilege out of the Ex- 
chequer ; but it was Uiſallow'd. 2 elf. Abr. 
1296. It 2 Privileged Perſon in one Court, do ſue 
a Privileged Perſon in another Court, the Perſon 
ſued ſhall not have his Privilege: And Attornies 
are to plead their Privilege. 2 Lill. 368, 369. Pri- 


vilege of Attornies may not be ern after my 


2 e. . 1 Salk. 2. 


ame is re-aſſembled ; and after Adjourn- | 
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or, The Reaſon ot the Law, z 
No Privilege is to be allow d to one that hath an 
Indictment preferred againſt him, although he be 2 


Peer of the Realm. Mich. 22 Car. B. R. 5 


A Member of Parliament is free from Arreſts; be- 
_ cauſe the King and the whole Realm have an In- 
tereſt in his Perſon, for the Diſpatch of the Pub- 
lick Affairs of the Kingdom, to which it is Nea- 
ſon the Intereſt of Private Men ſhould ſubmit. 
But when the Parliament is not ſitting, Action 
may be brought againſt a Member of Parliament, 
and his Eſtate ſhall be liable, tho' not his Perſon. 
Privilege to Places, is as it were Privata Lex, fo 
the Goverment of thoſe Places. The Attendance 
of Officers on Courts, is neceflary for doing the 
Buſineſs of the' Courts, which are - the King's. 
And Perſons are not to be Arreſted in reſorting 
to theſe Courts for Juſtice, which would be there- 
by obſtructed. Where two Perſons are Privileg d 
they are upon'an equal Footing, ſo as to take no/ 
Advantage of each other: And Bail put in by - 
Attornies allows the Juriſdiction. Indi&ment is ax 
the Suit of the King, againſt whom no Privilege 
is allow'd; nor is it reaſonable Privilege thoj 
be granted in criminal Caſes. 48 


. 


The Lord Mayor of London is privileged from 
all Actions during his Mayoralty, in Regard of his 
Office, except it be for Treaſon or Felony, &c, 
Syle's Pratt. Reg. 502. EN 1 


This is, that he may not be hindered in the Govern- 

ment of the City, whieh being the Metropolis of 
the Nation, is of very high Concernment in Re- 
| ſpe of the Public E,  URYs OLe)” 
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Roceſs is largely taken for all-Proegedings in 
Fay Civil or Criminal Adlon, from the Ori- 
ginat to the End: And we call that Proceſs, by 
which 2 Man is called into a Temporal Court, 

which is always in the Name of the King. 
„An legal Proceedings ought to commence by 
Original Writ, Indictment, &c, In all Cafes, when 
the Proceſs concerns the. King, the Sheriff or other 
Officer (upon Refuſal after Demand to open the 
Door) may break open the Doors of Houſes, or 
ule other Means to get in to do Execution; but in 
Caſe of a Common Perſon, the Law doth not per- 
mit the Sheriff, Ce. to break into the Houſe of a 
Perſon to execute any common Proceſe, for the 
EY Inconvenience that might enſue thereupon. 

bi ON OY „„ x 
Ns Proceſs ſhall be ſerv'd on a Sunday, (except 
it be in Caſes of Treaſon, Felony, &c.) if they 


= arc, ic will be falle Impriſonment, and the Service 
1 | is void. 29 Cax. 2. c 7 Ul Brett? 1 | 


1 wer gi 245 HAS 1 3 . m7 20 35, 46% 1. TT FAY 
la Criminal Cafes, which are againſt the Publick 
Safety, it is fitting Houſes ſhould'be broke open 

to make Arreſt on an Offender ; but not in Civil 
Cases, wherein, if it were permitted, on any 
„ feign'd Suir, the Houſe of any Man might be 
„ übrölte open; when the Party might be elſewhere 
Arreſted: And though Sheriffs are Officers of 


—_ Truft, yet the Bailiffs under them, who have Exe- 
5 eention of Proceſs, are generally Perſons of no 
- Reputation. It is unlawful to execute Proceſs on 
+ a Sunday, becauſe all Buſineſs is prohibited on 
9721 that Day; but where Treaſon or Felony is com- 
mitted, there is a Neceſſity for it, that notorious 
Offenders may not eſcape unpuniſhed. a” 


| Where 


K * 
A 7 Lal 7 148 r 4 ” 
OT, > IL V * * 3 rr 
bl . TED oo 83 * 
1 : : 
k % y 
1 


Dt, The Realon of the Law... 


Where FER Houſe, is recovered by. Real Lab 
Oc. the Sheriff may break open the.Houſe,.to 
deliver Poſleſſion thereof to tt e Fe rr 


ing by Law. . 


W 
3 
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Ben, otherwiſe 8 Rane 7 be no End af bes 
Suits ; and .after Judgment, it is not in Law ee, 
Hour of the Defendant. _ | | 


Punperte. 


Roperty is, | the higheſt Right « a Man bath.” or 


.* 9 * 
— 
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duced that every Man might know, what was his 


own. 


The property acquir'd in Lands, is obtained by 


Entry, Deſcent, or Conveyance: And in Goods i 


may be acquired divers Ways, but moſt commonly 


it is by Gift and Sale | Gift is ſometimes by the 
Act of the Party, as when a Man doth actually 
Give a Thing to another; and. ſometimes by Act 
of the Law, as T have obſerved under Gifee. Co. 
F e . 

| 1 on whe Death of a peru deſcend to his 
Heir, and Goods and Chattels go to his Executors 


or Adminiſtrators, Cr. He that hath the Land 


that lies ou both Sides of a- Highway, bath the 
Property of che Soil of "the "Highway, Oc. and 


where the Sea or a River carries away a; Man's 
antity, that the Owner can 
all have the Land; but if it 
be waſted away by Little and Little, be muſt loſe 


Soil in ſo great 2 
know his Land, . 


his Property. 2 Lill. 400. 


Where Goods are deviſed to a Perkin, the Le- 
gates; bath no Property in them till delivered to 


him 
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can have to any Tang and was firft intro- 
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bim by the Executor, ſo that he bath the Poſſeſſi- 


85 A on. Mich. 23 Car. B. R. And though by a bare 


Agreement a Bargain and Sale of Goods is ſo far 
perſected that the Parties may have Action of the 
'Caſe for Non-performante, yet no abſolute Pro- 
perty velts until there is a Delivery. 3 Salk. 

Rep. 61. e 7 r 4 
Every Owner of Goods, &c. hath a general 
Property in them: And a Man may have a Spe- 
cial Property in Goods; as where Goods are 
pods a Man hath the Goods of another Per- 
n delivered to him to keep, &c. But Wild 
Beaſts, Deer, Hares, &c. (not encloſed in Parks, 

and made Tame) none can have Property in. 
is never lawful ; but 


To violate Men's Propertigs 
to Alter and Transfer them is. 


Originally there was no ſuch Thing as particular 
Property, but an univerſal Right of Uſe and Poſ- 
ſeſſion inſtead of it; but upon the-. Increaſe of 
People, Property was gain'd by Purchaſe and other 
Means, for Shen whereof proper Laws were 
ordain' d: An dow Propdity muſt be obtain'd ei- 
ther by Entry; ſo as go haye Poſſeſſion in Fact; 
by Diſeent, 4 have, Fh in Law, or by legal 
Conveyance. ß Property ihtGoods is to be ac- 
uir'd by like JaWtyl-Ways. . And: where a Perſon 
1 Path an abſolute Property in Goods, Sc. he may 
make what Diſpoſition he pleaſes of them: And a 
Man who hath only a Special Property therein, 
may maintain an Action againſt any who ſhall 
unlawfully rake them out of his Poſſeſhon, becauſe 
2n Action may be brought againſt him for them, 
dy the Perſon, who is the Owner, Property is a 
© * * ſacred Thing, which ought not to be violated : 
But there can be no Property in Things Bra Na- 
210! 1 becauſe they are properly in no One's Poſ- 
Icmon. 5. | | | 
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Retsslos is FRO that Benefit and Safety "42 
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Alſo Protection is an benen due by the 
King to a certain Perſon, to be free from Suits at 
Law for. a certain Time, and for ſome reaſonable. 
Cauſe: And there are two Sorts of theſe Protecti- 
ons, one is cum Clauſula volumus, for him who is 
going beyond Sea in the King's Service, or who is 
already Abroad in the Service of the King, or for 
the King's Debtor, that he be not ſued till the 
King's Debt is ſatisfied : And the other Sort of 
Protection is cum Clauſula nolumus, which is grant 
ed to a Spiritual Corporation, or to a Spiritual or 
Temporal Perſon, that their Goods or Chattels be 
not taken by the Officers of the king, wy Regs 
Orig. 23. 3 Nel. Abr. 20. K* 

Protections are commonly made for one Near 
There .ought to be 3 ſhewn for granting 
them; and if obtain'd. pending: the Writ, they ars 
naught. On 3 Ferſon's going Abroad in the King's 
Service, Writ- of Protectiqm iſſues to be Quit of 
Suits till his Return; and then a Re-ſummons may 
be had againſt bim, Oc. 1 Co, Inft, 130. 2 Lill. 
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Ir is a Branch of the Kir 8 Ro al Prerogative to 

ant ProteQions to the Subject, and 5 rea- 
onable they ſhould be cg to Perſons in his. 
Service; but the Cauſe of granting them is to be 

| 3 that they may appear to be lawfully 
_ iſſued]; and not Pen ing any Writ to evade _—_ 


. . | Publick | : 


EY FO 
TTC 
17 8 3 
— — os ne — 1 — — —_ 
n Ex SIP, "a oa IF ' 
0 


1 
K 4 * 
ef oy, + EX WIR 
R n n 
3 3 N HF * ok 8 wi 
De: 8 e b * * 
Fr : GAR 
n a EI. ma 2 
, $ OVA 


_ - 


Wc 


Publick Good. 


*TF HE -Publick 'Good is to be preferted before 
1 Private Proſit; and our Law will ſooner 
ſuffer a Private Injury than a Publick Evil. YL; 

Af a' Caſtle that is uſed for the Neceſſary De- 
ſence of the Realm, deſcend to Coparceners, it 
may not be divided as other Houſes ate: And a 
Woman ſhall not be Endow /d of. a Caſtle of De- 
ſence; but as to Caſtles for private Uſe and Ha- 
bitation, it is other wiſe : Ca. Lit. 165. 

In Caſes which are for the Publick Good of the 
People, 2 Perſon may juſtify doing of a Wrong, 
As in the Time of War, a Man may erect Bul- 
_ warks: in another Man's Lands: . in Time of 
Fire and Conflagration, -a- Perſon may juſtify the, 
raiſing. of an Houſe that is Burning, for the Saſe · 
guard of the Neighbouring Houſes. Plousd. 322. 

Things for the Benefit and Maintenance of 
Trade, which by Conſequence are for the Good 
of the Publick, and are in any Place by Authority 
of Law, ſhall not be diſtrained. And Bonds not 
to Uſe Trades, and of Husbandmen not to Till 
or Sow their Ground, are againſt Law, and void; 
for theſe are necedlary. far * ec Co. 


Set 47. 11 Co. 53. 
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E 15 be in the Hands of thoſe who can. fond them. 


Jotel 22 Trade, Husbandry, 
* = only Things that enrich the abliek, 75 
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to reſtrain them. The Good of the Publick is 
the End ay Deſign of all emu! — as i 
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deen is vither tis that bolds the Crown of | 

. is Realm by Right of Blood, or ſhe that 
is. alle: to the King; the firſt of which js call'd 
Queen Regnant, and the laſt Queen Conſort. 
In ͤ the former Signification, ſhe is in all Con- 
ſtruction the fame that the King is, and hath the 
fame Regal Power: In the latter e is Inferior, 
and a Perlon ſeparate from the King; but What the 
hath is the King's, and what ſhe loleth, the King 
loſeth. Stamf. Prerog. 10. © 

By the Common Law the Wiſe of the King of 
England is a Publick Perſon, exempt from the 
King, and is capable of Lands or Tenements of 
the Gift of the Kin gs which no other Feme Co- 
vert is; and ſhe is of Ability and Capacity (with- 
out the King) to Grant and Take, to Sue, and 
be ſued, in her own Name, as a Feme Sole at ( 
mon Law. Alſo ſhe may have in herſelf the P 
ſeſſion of POT Things, during! her Life, 0 
1 Joſt. 133. 

'To Compaſs the Death of the Queen is Tacgfon: 
by our Law. If a Queen, Wife to a» King Reg» 
nant, compaſs the Death of the King, and declare 
the ſame by ſome Overt Act, ſhe is Guilty of Trea - 
ſon, as well as any other perſon: And if the Huſ- 
7 60 of a Queen Regnant compaſs her e 85 

*. jo Lane Britton. (2 4 "4 | 

Violaing | 


2 8 
£2" 


Mt 
ID 
1 

- 


3 5 * * 1 15 5 7 

a l 3 6 A 4 * FO : * 1 1 < . 

4 — ff £5 1 FS z . 7 = - 

* $4, 1 1 F "— f 5 

* AN 4 4 . 8 % a 4 * 

* 143 = . V1 © 
_ N X 4 * bh gz” - 
-*% * Z l F 
= — * ry . — 9 
—_ ; . x % : ; i : $ 8 9 , 

K. 0 . ol > . 
4 ESO : * 
2 * 5 * v 

_ * 2 * 4 
8 * * 4 

2 8 4 0 E 

EIN. \ 7i 2 
= 
> . | 


5 90 the Queen's Perſon, or the King's Eld- , 
* eſt Son's Wife, Cc. is alſo Treaſon : But the Act 
' muſt be committed during the Marriage with the 

King or Prince : *And if either of them Conſents 

to the Adulterer, it ſhall be Treaſon in them. 

Stat. 25 Ed. 3. 3 Co. 9. 1 


By the Laws of England, all Regal Power and Dig- 
nity is to be as well in a Queen as a King. Our 

” . - - Queens, have a Prerogative beyond others, like 

/ ...._ unto our, Kings; and the Wiſdom of the Law 
would not have the King, whoſe continual Care 
1 1+-' roar is for the Publick, to be troubled and 
diſquieted'with the Queen's private Matters. As 

15 Ws „ is a diſtinct Perſon, by the Common 
Law, from the King, ſhe may commit Treaſon 
againſt him; and a Queen's Husband, who is but 
2 Subject, unleſs he have Regal Authority, may 
be Guilty of Treaſon againſt her. Deflowering 
the Queen's Perſon, Sc. was made High Treaſon, 
beeauſe it deſtroyed the Certainty of the King's 
Iſſue, and .conſequently raiſed Contention about 
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= the King, without good Title. 18 E. 1. 
Ik ſeveral Privileges are granted in a Charter, 
and there is a Forfeiture incurr'd for an Abuſer of 
dne of 8 Privileges, and a Quo Warranto is 
brought, an — f t upon it, this is a Forſei- 0 
E ._ cure 2 the — Charter. Style 5 129. 2 Inſt. To 
Laer noe 
ruhe . t given in B. R. in Trinity Term, 
35 Car. 2. in a Quo Warranto againſt the Mayot © 
and Citizens of Lon don, that the Franchiſe of _ 3 
A | | a ad 08. 
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vo Warranto is a Writ that lies againſt him. 
who uſurps any Franchiſe or Liberty againſt 
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faid City ſhould be ſeiſed into the King's Hands, 
as forfeited, was reverſed and made void, and all 
Officers, Companies, &c. reſtored by 2 N. & M. 
Sr. 8 . 

If any Perſon intrude into the Office of Mayor, 
Bailift, &c. in any Corporation, a Quo Warranto 
may be brought againſt the Uſurper, who ſhall be 
ouſted and fined: And the. Proceedings on Quo 
IWarranto's are regulated for the Eaſe of the Sub- 
rg Oel by Stat: 9 Ann. c. % 8 


Where the Privileges of a Franchiſe granted by 
Charter are miſuſed or abuſed, upon à Q Mar- 
ranto brought, it is a Forfeiture : But the Privi- 

leges of Corporations, Oc. are not to be taken 
away upon every flight Occaſion, which is contra- 
ry to our Laws, agd the Liberty of the Subject. 


; o Office may be intruded into, for all Officers 
re to be legally choſen and appointed. 


Rape. | 

APE is where a Man hath Carnal Know-. 
ledge of a Woman by Force, and againſt 
her Will. And it is Felony, without Benefit of 
Clergy, in the Principal and his Aiders. 1 
The Carnal Knowledge of a Woman Child above 
the Age of ten Years, againſt her Will, or of a 
Female under the Age of ten Years, either with 
or againſt her Conſent, is Rape; but there muſt be 


Penetration or Emiſſion, otherwiſe it will be only - _ 
. Aſſault and Battery. If a Woman yields to'the - W,7 


Violence, and ſuch her Conſent was forced by Fear 
of Death or of Dureſs, this does not mitigate the 
Crime of the Raviſher ; nor is it any Excule tba 
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ſhe conſented. after the Fact 3 Inſt. 60. Stat. 
18 Eliz. But if the Woman Conceive, it has been 
formerly adjudged to be no Rape. 2 [nft. 190. H. 
In Caſes of Rape, the ſooner. the Complaint is 
made, the better; and the Law allows forty Days. 
At the Common Law, Rape was Felony; after. 
wards it was looked upon as a great Miſdemeanor 
only, but puniſhable with the Loſs of Eyes and 
Privy Members; and the Stat. Weſtm. 1. reduc'd it 
' te Treſpaſs, puniſhable by Fine and Imptriſonment; 
but by Stat. Heſim. 2. c. 34, it was again made Fe- 
lony, Excluded of Clergy. 3 Inſt. 180. 


* 


7 


The Chaſtity of a Woman, which is her. greateſt 
Glory, ſhould; on no Account be violated, the 

. Conſequences of ir being terrible; therefore Rape 
is made a Capital Offehce. A Female under ten 
Yearg of Age, hath not Underſtanding to Conſent 

to any AR, much leſs to a criminal AQ ſo highly 

to her Injury. Unleſs there be Penetration, the 
Body is not ſo abus'd as to be Rape; and without 
Emiſſion a Woman is not Defiled. The Law ſup- 
poſes a Woman cannot Conceive, except ſhe con- 

ſear to the Enjoyment of the Man. It is « ſtrong 
Preſumption againſt a Woman that ſhe made no 
Complaint in a reaſonable Time, whereby the Fact 

. might be the caſier proved. The Puniſhmencof Rape 
bat undergone great Variations in Ages paſt, in 
Proportion as our great Law-Makers have deteſted 


Crimes of this Nature. 7 5 
PT TT «| | 


Ecord ſignifies an authentick Teſtimony. can 

tain'd in Rolls of Parchment, and preſerv'd 

in a Court of Record, wherein are inrolled Pleas 
of Land or Common Pleas, and criminal Proceed- 
vgs, Cc. But this doth not extend to the Rolls of 
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, inferior Courts, the Regiſtries of Proceedings - 
- whereof are not properly u e Records 55 Tufts 


2860. 
A Matter of Record ght to be Erde by the 
Record it ſelf, and not by Evidence: Records be- 
ing the Rolls or Memorials of the Judges of the 
Courts of Record, import in themſelves ſueh in- 
controulable Verity, that they admit of no Aver- 
ment to the contrary.” 1 Taft. 26. 2 Lill 421. 
A Record of a ſudicial Act may be e 
during the Term wherein determined, but not af 


ter. And a Record of an Iſſue for Trial of a' 


Cauſe, oy 19 amended in 4 fallt Nane Stat! 
8 * 6. 18 


ons are neceſſary not only as Precedents, but for 
avoiding fer Controverſies for the ſame Thing, 
and m 

neſſes, becauſe no Iſfue can be found upon them 


Cb be tried by a Jury like to Matrersof Fact. The 
Term being accounted but as one Day in Lau, . 


any Record or N may be alter therein. 


2 are ORs 25 the. to the Pope a 2s: 

| »ſupzeam' Head of the Church; 
At the Reformation, thoſe were deem'd Recu- | 
ſants who 1 the Authority of the Crown in 


Cauſes, Eccleſiaſtical, and denied the King's Supre- 


macy ; but the Acts of Parliament made againſt Re- 


cuſants, particularly the 35 Elz. deſcribe a Re- 
cuſant to be one that does not repair to ſome 
Church or Chapel to hear Divine Service. Aﬀter- 


wards the Receiving the Sacrament of the Church 


Was. made A farther Teſt 15 3 And. bx 
| whe 
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be proved by themſelves, not by. Wit-; 
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ty 


the 25 & 30 Car. 2. a Declaration againſt Tran- 


ſubſtantiation is required, to diſtinguiſh Popiſh Re- 


cuſants from Proteſtants, At this Day all Perſons 


are judged Popiſh Recuſants convict, who refuſe 


the Oaths of Allegiance and Supremacy, or Abju- 
ration, and are liable to forfeit their Goods and 
Chattels, Lands, Cc. . 

By the Stat. 3 Fac. 1. Conſtables and Church- 
wardens of Pariſhes, &c. are to preſent, once a 
Year at the Quarter-Seſſions, ſuch Recuſants as ſhall 


| abſent from the Church a Month together, the 


Forfeiture of which is 20 J. per Month, &'c. And 
Juſtices .of Peace in their Seſſions are to cauſe Pro- 


_ clamftion to be made, that Popiſh Recuſants ren- 
der themſelves to the Sheriff, &c. 


There are ſeveral Remedies given by Statute 
againft Recuſants ; one for the King by Indict- 


ment, c. and the other for a common Perſon, 


by Action of Debt, Bill, Plaint, Cc. And where 
one is indicted on the Statutes of Recuſancy, Con- 


formity is a good Plea, but not where Action of 


Debt is bfought. 1 Mod. Rep. 213. 


Our Civil and Eceleſiaſtical Government are incor- 
porated together, ſo that one cannot ſubſiſt with- 
out the other; wherefore it is fit that the Kin 
ſhould. be at the Head of, and be acknowledge 
by both. Alſo it is reaſonable that the Govern- 
ment of any Country, which is pros Ily ſup- 
n -4 Religion, ſhould eſtabliſh by Law what 
National Religion they think fir, and annex Pe- 
nalties and Forfeitures to the Diſturbance and Non- 


--::; obſervance of it, ſo as not to extend to Tyranny 


over the: Conſriences of Men. | 
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a ; N 
© A Releaſe is an Inſtrument whereby Eſtates, 
| Rights, Titles, Entries, Actions, and other 
Things are either extinguiſhed or transferred, 
a or enlarge t. . 

Whenever .a Releaſe of Lands is made, it is ne- 


ceſſary that he, to whom made, be in Poſſeſſion of 
ſome Eſtate at the Time of the Releaſe : To which 


End a Bargain and Sale for one Year is firſt made, 
that by Virtue thereof the Leflee may be in the 
actual Poſſeſſion of the Lands intended to be con- 
veyed by the Releaſe, and thereby, and by Force 
of the Stat. 27 H. 8. for Transferring of Uſes in- 
to Poſſeſſion, be enabled to take a Grant of the 
Reverſion and Inheritance of the ſaid Lands, &c. 
Lit. 447. 1 Mod. 252. i 

If the Words in the Grant of the Leaſe for 3 


Year, be only Demiſe, Grant, and to Farm let, apd 


not by Way of Bargain and Sale for Money, in 
that Caſe the Leſſee cannot Accept of a Releaſe of 
the Inheritance until he hath actually Entered, and 
is in Poſſeſſion; but in the other Caſe of Bargain 
and Sale, the Bargainee for a Year is immediately 
in Poſſeſſion upon executing the Deed. A Man 
Lets his Land to another for Term of Years, and 
the Leſſor Releaſeth to the Leſſee all his Right, 


Cc. before the Leſſee Enter into the Land, That 


Releaſe is void, as to Enlarge his Eſtate: But if 
the Leſſee Enter, and have Poſſeſſion then ſuch 
a Releaſe afterwards is good to Enlarge his Eſtate, 
by Reaſon of the Privity that is between them. 
1 Inſt. 270. „ 

A Releaſe ſhall not Enure by Way of Enlarging 
an Eſtate, unleſs there be Privity of Eſtate, as be- 


* 
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214 The Student's Companion: 


tween Leſſor and Leſſee Donor and Donee. It is 
neceſſary in all Caſes, where a Releaſe is made, 

that he Naber makes the Releaſe have an Eſtate in 
himſelf, out of which the Eſtate may be derived 

to the Releſſee A Releaſe made by one, that at 

the Time of making thereof had no Right, is void; 

and. a Releaſe made to one, that at the Time of 
making thereof hath: nothing i in the Lands, is like- 

* wiſe void; for he ought to have a Freehold, or a 
Poſſeſſion, or Privity. Dyer 6. Noy's Max. 74. 
By the uſual Releaſe of all a Man's Right un- 
to Lands, all Actions, Entries, &c. are diſcharged. 
By Releaſe of all Entries, or Right of Entry on 

Land, all Entry is barred ; but where a Man may 
Euter, 'a Releaſe of all Actions doth not bar a 
Right of Entry; nor a Releaſe of all Entries, take 
away an Action. Rights that Deſcend afterwards, 
are not barred by Releaſe of all Right, &c. And 
by Releaſe of all Actions, Suits and Quarrels, a Co- 
venant before the breaking of it, is not Releaſed; 
hut a Releaſe of all Covenants may be effectual. 
If the Conuſee of a Statute, Releaſe to the Terte- 
nant -all- his Right in the Land, yet he ſhall ſue 
Execution of the Body: And if the Body of a 
Man be taken in Execution, and the Plaintiff Re- 
leaſeth all Actions, yet ſhall he till remain in Exe- 
cution.; but if he Releaſe all Debts, Duties, or 
Jadgments, he is Diſcharged of the Execution. 
8 Co. 151. Plowd. 484. 10 Co. 50. Dyer 5. * 

N 

A Releaſe of all Debts diſcharges all Debts up- 
on Specia ties, Executions, &c. A Releaſe of all 
Duties releaſes all Perſonal Actions, Judgments, 
Executions, Ob igations, ents, Services, & c. And 
a Releaſe of all Demands, without more Words, 
releaſes all Rights arid Titles to Lands, Warran- 
ties, Conditions, 3 Obligations, Contracts, 

ASS * > 4 Recog- | 


Actions Real and Perſonal, Debts, Duties, Judg- 
ments; Executions, Cc. It is the moſt extenſive 
and effectual Diſcharge of any, and includes in it all 
the others. Co. Lit. 291. 8 Co. 354. Dyer 56 

If a Promiſe be of two Parts, and he to whom 


it is made Releaſes one Part, this will amount to- 


a Releaſe of both Parts.® A Releaſe to one Obli- 
gor, Where there are ſ:veral, will Diſcharge the 
others: A Releaſe by a Lord, to one Jointenant, 
ſhall extend to both. And if two commit a Treſ- 
paſs, the Releaſe of one Diſcharges both. Co. 
Lit. 2322. 1 | 


In Conveyance by Releaſe, Poſſeſſion is neceſſary in 


the Releſſee, as the Foundation of his Eftate. By 
" Eecaſe of Demiſe, Grant, c. till Entry a Man 
hath but Intereſſe Termini, and not Poſſeſſion of the 
Land; bur it is otherwiſe in Bargain and Sale. 
A Releaſe is of that Nature, being a principal 
Conveyance, that it will not operate without Pri- 
vity of Eftate. Unleſs a Man hath an Eſtate in 
himſelf, he cannot make an Eftate to another. 


Releaſe of Right to Lands, bars Actions, Se. 


which may be brought for that Right; but not 
of a Right that accraes after, which may not be 
Releaſed before it happens. Where there is 4 
double Remedy, as of Action and Entry, a Re- 
leaſe of one Acquits not the other. Releaſe of 

* Adions doth not Diſcharge a Covenant before 
| broken, becauſe there is not any Cauſe of Action, 
nor certain Duty, before the breaking of it. On 
n Statute, Sc. the Body is Debror, and not the 
Land, but in Reſpect of the Body; and the Land 

is not charged with the Debt till Execution ſucd. 

A Releaſe of all Debts, Judgments, Sc. Dif- 


charges an Execution; for rhe Debt, Sc. is the 


Caufe of the Execution. The Reaſon why Rev 


leaſe of all Demands releaſes all Right in Lands, 
Tenements, Goods, Chattels, Sc. is for that by 
ſuch a Releaſe. the Means and Remedies of Re- 


covering them are extin& and gone, and by San. 
5 OM n ' ſequence 
N : * 
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The Student's Companion: 
ſequenee the Right and Intereſt in them. A joint 
- Promiſe, Obligation, Treſpaſs, Sc. are Entire, 

and no Diviſion can be made of them; and there. 
fore cannot be Releaſed to one, but muſt be Re- 
- leaſed to all. ; | 


£7 


7 


If an Obligor "make the Obligee his Executor, 
this is a Releaſe in Law of the Debt. Co. Lit. 


; - , 
Becauſe the Obligor hath done all he can to ſatisfy 
wr Obligee, and pur it in his Power to pay him- 

BIT. Hg 


* * * 


Kemainders and Reverſions, 


F eee ſignifies an Eſtate limited in Lands, 
| Tenements, Cc. to commence after the 
Eſtate of another expired: It is the Reſidue of 
an Eftate in Land depending upon a particular 
Eſtate, and created together with the ſame. As 
if a Man ſeiſed in Fee, granteth Lands or Tene- 
ments: for Term of Years, the Remainder-over to 


another for Life, in Tail, or in Fee. 


There muſt be 2 particular Eftate precedent, 


- made at the ſame Time, that the Remainder may 


depend upon it; which particular Eſtate muſt co n- 
tinue till the Remainder veſts; and the Remainder 
is to commence in Poſſeſſion, at the Time the par- 
ticular Eſtate ends: The Perſon to whom the Re- 
mainder is limited muſt be capable to take at the 
Time it was created; and the Thing be in Eſe at 


the Time of the Appointment. 1 ft. 49. 


Every contingent Remainder ought to veſt ei- 
ther during the particular Eſtate, or at leaſt eo in- 
ſtante that it determines. But where the parti- 
cular Eſtate is determined by Alienation, the con- 
tingent Remainder, which depends upon it, is de- 

1 | __—_— 
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ſtroy d: Alſo in Caſes where the particular Eſtate 


is drown'd in the Reverſion, the contingent Re- 


mainder which depended upon it, is gone. 2 Saund. 
383, 386. | | NN hn 

He that takes an Eſtate by Way of Remainder, 
ought not to be Party to the Deed. If a Man 
Cake a Gift in Tail, or a Leaſe for Life, the Re- 


mainder to his own right Heirs, this. Remainder is, 
void, and he hath the Reverſion in him. 1 Taft,” 


222 8 | 255 
A Man in Remainder of an Eſtate veſted, may 
Grant or Deviſe the ſame; and a Releaſe made 


by him in Remainder, during the Life of Tenang 


for Life, is a good Leaſe. Siyle's Pratt. Reg. 556, 


A Precedent Eftate is eſſential for a Remainder 
to work upon; and when that is deftroyed by 


Alienation, Fine, &#c. before the 2 | 


happens, the Remainder built upon it is deſtroy 
A Thing not in Eſſe, but Future, may not be ap- 
inted, except it be a Uſe in Remainder, which 
E Starute may be limited without a particular 
Eſtate in Eſſe to ſupport it. A Perſon taking in 
Remainder, is not to be a Party to the Deed; 
for others are to take before him by the ſame 
Deed, and all the Remainders make but one Eſtate 
in Law. An Anceſtor in his Life-time beareth 


in his Body, in Judgment of Law, all his Heirs, 


ſo that they, who are Part of him, may nor rake 
by Remainder, during his Life. If Lands be gi- 


ven to a Man and his Heirs, all his Heirs are ſo 


totally in him, that he may give his Lands to 
whom he will. A Remainder ought to be veſted 


before a Perſon hath an Eſtate grantable over; 


for before, there is no certain Eſtate. 


Toy Reverfion is the Reſidue of an Eſtate leſt in 
the Grantor, after ſome particular Eftate is grant- 


ed away. As in a Gift in Tail, the Rever on of 
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218 rhe Student's Compariſon: 


the  Fee-fimple is in the Donor ; in a Leaſe for 
Life or Years, the Reverſion is in the Leſſor, c. 

Alſo Reverſion hath a double Acceptation; the 
one is but an Intereſt in the Land, when the Poſ- 
ſeſſion! of it ſhall fall, which may be in a Stranger 3 
and tbe other is,- when the Poſſeſſion and E ate, 
which was parted with for a T ime, ceaſeth and is 
determined in the Perſons of the Grantees, Cc. 
and their Heirs, and returns to the Grantor, his 
Heirs or Aſſigns, whence it was derived. Co. Lit. 
142. 

"If Tenant in Tail of a Reverſion, Bargain and 
Sell it, nothing Paſſeth to the Bargainee, only an 
Eſtate Deſcend ible for the Life of the Tenant in 
Tail. But if one have a Reverſion in Fee expect- 
ant upon a Leaſe for Years, he may make a Bar- 
- gain and Sale of this Reverſion for or Year, and 

after make a Releaſe in Fee to the Bargainee, which 
will paſs the Reverſton in Fee to him. 1 Saund. 


261. Mich. 1650. | 
whe 4 particular Eitare i is gram awa | , the Re- 


ow muſt remain in ſome Body, which* "is uſually 
he Grantor ; ; bur an Eſtate or Leaſe may be 
3 in Reverſion, and tlien there may be a 
gran rlion upon Reverſion; for after the laſt par- 
. -  . ticular Eſtate is ended, the Lands revert to the 
* Grantor or his Heirs. 'A Tenant in Tail, of a 
Reverſion, cannot Grant Fee; but a Reverſion 
in Fee ma . be granted in Fee, where there is no 


Eſtate-Tail, Sc. before it, that may cut t off the 
Neverſion by Fine and Recovery. 1 


' Kemitter, 
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Emitter is WES: 2 Man hath two Titles to, = 
Land, and being ſeiſed of the Lands by the 
Latter, that proving Defective, he is reſtored \ 9 
the former more ancient Title. 1 
When the Entry of a Man of full Age is con- ̃⁊ẽ 
geable, (that is, lawful) if he take an Eſtate 0 
the Land for Life, in Tail, or in Fee, he is there: 
by Remitted, unleſs it be by Matter of -Record, oy 1 
otherwiſe, wheiedy he may be concluded or e s "= 
but it is otherwiſe, where he hath but Right of _ _ 
Action; for in that Caſe, by taking ſuch an oy _ 
he ſhall not be remitted. Co. Lit. 304, = 
If Tenant in Tail make 2 Feoffment in Fee up- 2 
on Condition, and dieth, and the Iſſue in Tall, 
within Age, doth Enter for the Condition broken 
be ſhall be firſt in as Tenant in Fee-ſimple, as Heir 4 
to his Father, and conſequently be remittedz but 
if the Heir be of full Age, he ſhall not be remit _ 


ted. Co. Lit. 202. 1 I 
The principal Cauſe (fays Littleton) why 2 70 


| Tenant in Tail is in many Caſes remitted, is b 
Reaſon there is no Perſon againſt whom be may 
ſue his Writ of DR. I 1 349. Tit, 665. 
680, Cc. ; | 


There is a Diverſity betwiar a a Right of Action and 
Right, of Eniry; and Entry ought to have the _— 
Preference in Remicter, as it is the higheſt and ' _ 
moſt immediate Right. Where Iſſus in Tail, be- . » 
ing of Age, Enters fer Condition broken in a Feoff- _ 
ment made by his Anceſtor, he ſhall not be Re= 
mirted; for he mighr have had his Formeden againſt 4 4 
'. the Foolfce. A es in hh is Remitred, de. - _ 
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3 1 cauſe himſelf he cannot ſue in Writ of Ermedun, 
1 8 Sc. and none 1s Tenant of 285 Frank-Tenement 
1 but himſelf. 


3 fas 


Rf 1 is a Sum of Money, or * cane 


ration, iſſuing yearly out of Lands or Te- 
nnements. And Rents are divided into three Sorts, 
ExRent- Service, Rent- Charge, and Rent-Seck; for the 
: two former whereof Diſtreſs may. be taken, but 


- 


® : "i 41 * 1ed'V Lit. 21 3 21 75 23 3. 


4 3 A Rent cannot be generally Granted out of a Piſ- 


3 * Common, Ad vowſon, or ſuch like incorpo- 
real Inheritances; but out of Lands or Tene- 
4 ments, whereunto the Grantee, Cc. may have 
4 Recourſe and Diſtrain. And if it be reſerved to a 
= Stranger, it is not a Rent: As where a Man en- 
E ſeoffs another upon Condition, that he and his 
= Heirs ſhall render unto a Stranger and his Heirs, 
gan annual] Rent of 205. and upon Failure of Pay- 
A ment, that the Feoffor ; and his Heirs ſhall Enter 


this is a good Condition, but the Sum fo reſerved 
cannot be properly called a Rent. Co. Lit. 144» 


_ Where a Leaſe for Term of Years or Life, or a 
=  *Gift in Tail is made to a Man, reſerving Rent, Cc. 
ij the Leſſor or Donor grant the Reverſion to an- 
= other, the Rent paſſeth to the Grantee, altho' the 
PDeed of the Grant of the Reverſion make no Men- 

; tion of the Rent; the Rent is incident to the 
55 Reverſion. 1 Inſt. 3 17. 


A $8 Fee · ſimple, and reſerve a Rent to him and his 
Eecutors, the Rent hall determine by his Death; 


4 7 7 er the latter, the Grantor not having the Re- 
eit in him, fo that he mult have other Re- 


It a Man make a Leaſe for Years of Land in 


for 


— 
þ 
* 


/ 
3 
4 


for the Heir hath the Reverſion, and the Rent is 


Action of Debt may be brought for Part of Rent 
due, and a Diſtreſs taken for the other Part, ſo as A 
to make both the Perſon and Land liable. 1 Juſt. - 
; #7- 5 Rep. 81. Stat. 8 Ann. | 3 „ A 
Where a Leſſee for Years aſſigns over his Term -Y 
to another, the Leſſor may at his Election, charge. 
either the Leſſee or Aſſignee; but if he receives " 
his Rent of the Aſſignee (knowing of the Aſſigns 
ment) his Choice is determined, and he cannot af, 
terwards ſue the Leſſee for the Rent. 3 Rep. 23, 
111 Rent be behind for twenty Years paſt, aug 
the Landlord gives an Acquittance for the laſt that 
is due, all the reſt of the Rent in Arrear is pre 
ſumed in Law to be ſatisfied. 1 Inſt. 37 . 
A Diſtreſs being incident to, and the proper Rem. 
; dy for Rent, a Rent may not be regularly Grant- 3 
out of Inheritanees where Diſtreſs is not to be | a; 
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incident to the Reverſion, 1, Inſt. 7. 1 
Tenant for Life lets a Leaſe for Years, if he ſo 
long live, rendering Rent payable Quarterly, if 
the Tenant for Life die before any Quarter-day, 
the Tenant is diſcharged for that Quarter ; but the 
Rent may be made payable Monthly or Weekly, 
though it be not received otherwiſe than Quaner- 
ly, C S e 

A Rent being reſerved payable at the ſouf Quar- _ 
terly Feaſts, the Leſſor may have Action oft Debt * - wil 


. 


after the firſt Day of Failure. Debt lies ſur Rent 
Common Law it lay not on Leaſes for Life. * And 1 


bad. A Rent reſerved to a Stranger, by Feoff. 
ment on Condition of Entry, on Non- payment to 
the Feoffor, not iſſuing out of Lands, Sr. be 
Stranger can have no other Remedy, but that the * 
Feoffor and his Heirs may Enter; and if they ] 

A 7 | Enter, 4 5. ne 
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Enter, then the Rent is gone fot ever; and there- | 


fore ſuch a Charge upon the Lands (faith Liztle- 


ton) is not a Rent, but a Fine laid upon the Te- 


nant, that in Caſe Payment be not made, his 


| Effate is loft by Entry of the Feoffor. A Tenant 


may be Diſchar > "ef Rent, by the A& of God, 
where no Guard is made againſt it: But every 

uarter's Rent is in Law a ſeveral Debt, the Re- 
ſervation being Parcel of the Profits of the Land. 


' By 4 Leſſor's' receiving Rent from an Aſſignee 


he owns him to be his Tenant, for otherwiſe he' 
would not receive his Rent of him, and Diſ- 
charges the Leſſee. And accepting of the laſt 


50 Kent due, is the ſtrongeſt Pre umption that the 
5 iN Whole is puid; becauſe every Man is fu 2 to 


Kent. * 
3 . 
* 8 7 8 
- 
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be ſotcarefulj and knowing of his on Affairs, as 
not to give an Aequitance for: ithe laſt, where 
there is other Rent nin bur * * other 


Keplevi n. ; 


E levin is where a Writ is brought by a Man 


that has his Cattle or Goods diſtrained by 


5 for any Cauſe, but uſually for Rent, who 


puts 


of the Thing diftrain'd, he will purſu 


A en 
= And Goods may be Replevied two Manner of 
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in Surety to the Sheriff, that u _ Delivery. 
e his Action. 
the Diſtrainer, or anſwer the ſame at Law. 


© Ways, viz. by Writ, which is by the Common 


* Law; or by Plaint, by. the Statute: Law, for the 
1 Party s more ſpeedy having again of his Cattle and 


Soods. A Replevin ought to be certain, in ſet- 
ting forth the Number and Kinds of Cattle Di- 
- rained, or elſe it ! is not 80 11 Co. Tit. 219. Stat. 


1 P. & M. 
The Sheriff may „uke a paint by EM and 


oe! — upon a hen . 
4 8 — 


make a Replevin preſently; and if the Cattle or 


£ * R 242 81 n ” * 12 * 3 4 2 
- N p * 2 K 5 a — * N N ” 5 

1 n , , ä 3 7 E 2 
F £3. 8X * GX 7 


the Party diſtrained may have an Alias and Plu- 
ries Replevin ; and if they are driven out of the 
County, ſo that the Sheriff cannot make Reple- 


vin, a Writ of VMithernam ſhall go to take ſo ma- 
ny of the 1 Cattle, &c. 1 Co. Inſt. 745. 5 
eplevin is brought, the Plaintiff 


And if, when 
makes Default, or is Nonſuit, the Defendant may 
have the Writ Retorno habendo of the Goods ta- 
ken in Diſtreſs. Raym. 33. ; 


If a Man by his Deed grant a Renr-Charge, 
with Clauſe of Diſtreſs, and grant further, that 


he ſhall keep the Goods diſtrained againſt. Pledges, 


until the Rent be paid, yet ſhall the Sheriff Re- 
plevy the Goods diſtrained. 1 Inſt. 14737. 


* 


Where a Lord takes the Cattle of his Tenant 
tortiouſly, and aſter the Cattle come home again to 
the Tenant, in this Cafe, although the Tenant 
is already poſſeſſed of his Cattle, yet ſhall he have 


Replevin and Damages againſt the Lord for the tor- 


vious Taking of them. F. N. B. 69g. 


As for Rent Diftreſs is appointed by Law, fo Re- 
. plevin, is the Remedy againſt Diftreſs, when it is 
wrongfully taken, or detained to the Prejudice of 

the Owner. Replevins are to ſer forth < 


juſt that there ſhould be com ulſory Writs, and 

.- _ Return of the Beaſts, on the Plaintiff's failing in 
his Suit. It is againſt the Nature of a Diftreſs to: 
de Irrepleviſabl-; and if People were to. keep 


Goods diftrain'd againſt Pledges, by ſuch an In- 
vention, Replevins, which are for. the Good of 

the Common Wealth, would be overthrown. K 
Tenant may not have Action of Treſpaſs againſt 


F - his Lord; and if he had not Replevin for unjuſt 


taking of his Cattle, he would, be without Re- 
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e Num- 
ber, Cc. of Cattle, becauſe otherwiſe the Sheriff - 
cannot tell how to make Deliverance: And it is 
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_-*"Refcous. 
OJ | 


TD Efſcous is an illegal taking away and ſetting at 
R Liberty, a Diſtreſs taken, or a Perſon ar- 
reſted by Proceſs of Law. | | 
"And where a Man has taken a Diſtreſs, and the 
Cattle diſtrained, as he is driving them to the 
Pound, happen to go into the Houſe of the Own- 
er, if he that took the Diſtreſs demand them of 
the Owner, and he deliver them not, this is a Reſ- 
= cous in Law. Co. Lit. 237. 7 5 
1 But if the Lord diſtrain the Tenant for Rent before 
ie is become due, the Tenant may juſtify to make 
EReſcous, and it ſhall not be adjudg'd a Diſſeiſin of 
= the Rent. And where any Thing is diſtrained that 
s not diftrainable, or one diſtrains in the High- 
' | way, Cc. Reſcous may be made, and be juſtifi- 
able; but if the Diſtreſs be for good Cauſe, the 
* Owner cannot reſcue it; and although it be with- 
out Cauſe, if impounded, he may not break the 
0 Pound, Cc. 1 Inſt. 47, 160. 4 Rep. 11. 
The Sheriff cannot return a Reſcous made upon 
2 Fpecial Bailiff, it muſt be upon a known Bai- 
-» if. All unlawful Reſcues are puniſhable at Law; 
but if the Writ, upon which a Defendant is ar- 
= © reſted be naught, and a Reſcous is made, there is 
=o - no Remedy againſt the Reſcuers. 2 Lill. 


© The Law only is to deliver any Perſon or Thing 

in Cuftody by Law. But where a Lord diftrains 

for Rent before due, the Diſtreſs. is unlawful, 

and unlawful AQts may be reſiſted. - Reſeous muſt 
de return'd from a known Officer, to whom all 

Perſons are to yield Obedience; and Special Bgi-, 

liffs are not known to the People. In, Civil Caſes, 
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0 The Reatun of cas. 4 4 


MO 4 for Criminal Matters, as Treafot and Felo- 
ny, it may ſometimes make a Man Guilty of 
2 thoſe a for the Ka; muſt be auer di 


* 
* "4 | 


Bight a and o mmer. 
A B any Title or Cale to 6 


or Tenements, &c. for which 2 Perſon: 9 
have Action or Entry: And Remedy is the AGun 
on . 8 given by A for the Recovery of ſuch *. 1 
Common Rig ht is the Common Law: And the | 
great. Lord Cole tells us, That of ſuch an high Eſti- 4 
mation is Right, that the Law: preſerveth it from 0 4 | 
Death aud Deſtrudtion ; . trodden down it may bes. | 
but never trodden — And there is ſuch * — é 
tream Enmity between an Eſtate Kad d by Wrong 
and an ancient Right, that tbe Right cannot — x; 
ſibly incorporate itſelf with the F Ef weain'd by” 
Wrong, but it will;rather fuffer Extinguiſhinent, 
Frog pas) with it. Ch. Lit. 7g. 8 Reh. 405. 6. 
P. 70. | 0 1 
If a Man be Diſlciſed* of bis. kohdrjthnce, be £2 
hath a Right of Entry on the Lands,” G. And We 5-2 
an Eldeſt Son, who is Heir to an Eſtate, die, © : ; 
after his Death the Youngeſt Son, or N fie rrͤ 
Enters, and many Deſcents are caſt in His Line, "AM 
yet have the Heirs of the. Eldeſt Son a Rights of.-. . 
Entry. Alſo, if an Heir to Lands be beyond Se, 
Cc. he is not barr d of his Eſtate by Non. clan. 
Co. 2 44, 262 . 
for Rights are always Een biy ex- 
ended. 2 If for Rig are let to a Matt or Term 
of Half a Year, or a Quarter of a Year, it 
| this Caſe, if the Leſſes make Waſte, the Leſſor 
* ere 1 b HE: a os mol FIG as againſt 


* 4 5. 2 


Tenant 


Tenant for Years, c. for he can have ub other 
Writ whereby the Wrong done him may be re- 


. medied. 'The Grantee of a Rent-Charge may 


_ demand the Rent behind at any Time after due, 
= whether the Tenant be preſent or no; and it is 
: not neceſſary; that it ſhould be demanded at the 

very. * it becomes due, ſor he Wan have his 


. | 1 Inft. 52,153. 


4 into Holland; for Remedy the Vendor on Proof 
of the Cale, and, Having * 'of the Goods, before 


> 04 Mike is: 


7 . 38. 
Where an Obligation. is made been the Seas, 


YN _ Remedy,. the Obligation my 


made in  quodam loco wocat. Bonrdeaux in France, 


in 


. 261. I 


II two of the King's Subjects Fight in another 
: Kingdom, and one of them is Wounded, and dies 
Abroad, or is Wounded in a Foreign Sobntry, and 
dies here, it cannot be determined by the Common 
Law; for a Jury cannot try it: But ir may be 
e Conſtable and Marſhal, according 


decided by t 
to the Civil Law. 2 Inſt. 51. 3 aft. 48. 


and tried 5 Commiſſioners appointed by the King, 
in any County o 
Co. Lit. 9 BS” - 


8 „ +4 6 12 7 
$ f WP. . 7 


IF a ao ander. or Perſon-of any thier Nation, 
buys Goods at the Port of London, and gives a 
Note under his Hand for Payment, and then flies 


the Lord Mayor of Loxidon, ſhall have # Certifi- 
cate from the aud Lord Mayor, and che people of 
- Holland will execute a "legal! Proceſs 4 * the Par- 


* bears Pate at Bourde uu in Fraute; to give 
be pleaded to be 
on in the County of Midulbſea fad. 


= there. it. ſhall be tried; for whetber there be ſuch 
2. Hase in Aazion or got, is dot Traverſable: C. 


Alfo it may be examined by tHe Privy Coiineil, | 
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e * Stat, © 33, 55 of 
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5 Fri. TA 1115 pot 1 ert 101 { 
bio ie a Sacred bing which as . is ever 
5 py Ito „ and tho}, it, may bo obſeured 
& Time pig. n it will ree its Way 
18 s tHar ſurrqund it. There 
4 We. — nee ec Get Right and Wrong, 
- /aS_b6rweert Pract: ad. Talſhood, 6 that the one 
eee Inocrporate with the other But the Law 
1 do wou SING ; . will always give a Re- 
_ 16d ment. . Whexe a Man 
Wo Raten Fa 1 who buys Goods 
re; nnd ene ant er Country, it is by the 
ä bt . Laws, of Nelles gedek. Wester, ag well as ou 
don Lans. Ml a Bond or Obligation ſued here, 
5 J in. Fr xe, if is, not Tiyerſable, becauſe” 
1 ere. Na made is only of Cixe un 
267 apt Hands: ant md nor of the $ bftance.of the Bond. A 
ry caanot regularly. Enquire of Peach, or 
' ound given in à Foreign Kingdom, ſo as he | 
A 5 dere fore in ſuch Caſe the I: * 3 
HAT IRS. for, che EAT; Juſtice.” . 
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A we l che 1 doi an alete! Act, 
by three or more Perſons aſſembled together 
for! tha purpoſe. X Rout is where" there ig an 
Aſſembiy of three” Perſons; or more; going Forci- 
by tot coltithit ſome nlewful Act, but they doit 
At unlawfſul Aﬀembly is the Meeting of 
* of more Perſons together, with Force to com- 
mit an unlawful Act, and abiding together, tho 
not endeavouring the Execution of it; as to aß. 
ſault;” ot beat 200 Perſon; to enter ind Houſes 24 
a Lindy, | break dn Encloſures, G Lamb. 4 
A 7 rn 8 * 95 
A Rout Batt ol | al Kind: * * l w 28 
ful Alſembly; and a Rig 7 diſorderſy Fact com- 
| Kd N wu ery he 


* 


ſome riotous Act, this is" #n 


Manner, but Teaceably... 2, Lill. 499. 
Perſons on a JawfubMeeti 
den Quarrel, here bei 


. — Companlon: 


are common to Riot, Rout, and unlawful Aſſembly; 
the one; that three Perſons be gathered together; 
the other, that they bein ether; do diſturb 
the Peace, either by Work goth of Arms, tur- 
bulent Geſtule, -or.aGaal, Violence. Brook, 4, 5. 
If divers Perſons affemble. together in a peace- 
able Manner, and aſter they are ſo Aſſembled, do 
„ Nbbcent Aſſembling ; 
e if 2 Tiotous 
25 if 
fall our upon a ſud- 
5 o Intention of an un- 
hoe” 5 or of aß res or Vi iglence, it is 
ate And Alpen 87 7 Wiel Fe 
ls, Oer are not e . 322, 
35 n Dan 181210 T * 1 69718 be: of 


Fates et of. Penteg: with"the Sherif<of Coun- 


although they dia Ppt 


5 have Power to ſuppreſs Riots, md Ar- 
'reſt and Impriſon the Rioters; they are to make 


Enquiry by a Jury, and xecord: and certify their 


Proceedings, &c. 27 R. a. -At:Commen Law Riots 
are puniſhed by Fine and Impriſonment, and if 
Enormouꝭ, by Pillory.., + And; by the Stat. 19 7. 


joters ſhall ſuffer one Year's mpri ſonment. | 
By a late Statute, where twelve Perſons, or more, 


| . 3 Allembled, | continue together, 5 


ſeparate, an Hour after, Proclamation made by,a Ju- 


ſtice of Peace, Oc. in the King's Name, to diſ- 
perſe, it ern eee * cle. I om 
Abe Bot: 98 | 


p 


Th 838 of 1 p e hd is ; Criminal 
W Eye of the Law; 35 «Pages bur 1 
them great Terror, being *eommitted'b 
ſembly of manyPerſons, they ate great by WA 
def the Peace, and ought4o be ſeverely Pyniſh'd. 


The Law bis, the —_ be tk rſons, at 


1 5 


Oz, The Reaſon of the Law. 229 
where three Perſons aro Aſſembled tumulcuouſly,” 
they uſually increaſe a-pace to a great Number. 
When Perſons, aſſemble peaceably, if they after- 
wards act Riotouſly, their Aſſembly ſhall be con- 
ſtrued with a riotous Intent; and other wiſe there 
would be no ſtich Things as Riots, for all riot 
ous Intentions might be concealed under a peace- 
able Aſſembling. The late AR ahi Rioting 
Felony, was made ſo very Penal, with Regard to 
the Number of Rioters, and the great Riots that 

had been then lately committed. -» 
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R222 is a Felonious taking away of Mone 
or Goods from the Perſon of another, on the 
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Highway, in a violent Manner, thereby putting 


him in Fear. 3 „ 
The Value in this Caſe is not material; for if 
the Thing taken be but of the Value of, 1 4. it ig 
Robbery ; but there muſt be ſomething taken, for 
an Aſſault to Rob only, without taking Money or 
Goods, is not Felony, but a Miſdemeanor for 
which a Perſon may be Fined and Impriſoned, &c. 
And if any Thing be taken from the Perſon. of an- 
other on the Highway, without putting in Fear, 
by Afﬀault or otherwiſe, it is not Robbery, but 
Felony, for which Clergy is allowed the Offender. 
3-609 ) ono 7-2 
2 away a Man's Horſe ſtanding by him, or 
of any Thing belonging to him, in his Preſence, 
and againſt his Will, is a taking from the Perſon. 
If a Man be purſued, and endeavouring to make 
his eſcape from a Highwayman, he gs fall his 
Putſe or Hat, and the Robber takes it Up, this is 
a taking from his Perſon: And if a Thief cuts 
my Pocket, and my Purſe falls to the Ground, if 
be takes bY Purſe, it is Robbery, though he 
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236 "The Student's Gomponique 
lets it fall again, and-leaves. it there. 3 duſt. 60. 
4B Styles Rep. 318. Dalt. 363. 
If Thief, either with br withour' Weapsn | 
drawn, bids. a, Perſon on the Highway. deliver bis 
Money, and he delivers it accordingly, this is a 
i Taking to make it Robbery: And-where-a Perſon, 
© lags is Sword or Piſtol drawn, bids me deliver 
4 y Money, and aſtetwards ts pra ys me to give 
him Alms, and I. give it accor- A080 this amounts 
to Robbery. Dalt. 363. H. P. C. 
A Reward of 40 J. is offered by a for ap- 
— Fprehending Robbers on the Highway, Burglars, 
c. And an Offender, out of Priſon, impeaching 
two others, ſo as they are. OO: „ 2 
3 bb Majeſty s Pardon. Stat. * "Ss 1 hs 
$ 2 1 d 5 Aun. c. 31. 5 
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All the King's Subjects ſhall be 7 d b the 
8 Ws, wherever they are ; and the l. DE 
Which is the King's, ought to be b with 
Safety to the Subject. A raking from the Perſon, 
© and putting in Fear, make r of Robbe 
3 ry; for without putting in Fear, there cannot be 
= . Violence to make this Crime. "The taking away 
£ ' . Goods from a Man in his Preſence, is 4 raking 
AY 19 from the Perſon, becauſe the Goods in Law are 5 
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- 7. Hatſoever any one doth in Defence of his al 
VV Body, it ſeems to be done by Law. 1 
It is lawful to repel Force by Force; and if ary _. 
one Beat or Aſſault me, I may lawfully-beat him, | 
if I cannot eſcape without Blows or Wounds. But 
a Defence ought to be unblameable, not to take 
Revenge, but to  repulſe the Injury. And if a 
Man attack another, on a ſudden falling out, and 
before A mortal Wound be given on either Side, 
he flies to the Wall, or ſome other unpaſſabſe 
Place to fave his Life, and upon Purſpit of the 
other he killeth him, this is Manſlaughter in his 
on Deſenee. Bra. 3 L. 3 A 1 
If a Perſon attempt to commit Murder, Röbb --- 
bery, or any other Felony, a Man, or any of his * 
Servants, c. may lawfully Kill him: But in tzde 
Lord Coke's 2d Inſtitute, we find a Diverlity be: 
tween the Defence of a Man's Perſon and the De- 
fence, of his Goods; for a Man in Defence of his WM 
Foſſeſſion or Goods, may not juſtify Maiming or 
Waunding, &c. only on Aſſault and Battsry. 2 Juſt. 
ane ap n 
Where ſeveral Perſons are in Danger of Drown- 
ing, by the caſting away of a Ship er Boat, one 
Derſon may thruſt another from. a Flank, or. the 
Boat's Side, Cc. to ſave his Liie, and if the 8 
other be Drown d, it is Juſtifiable. Bag. Mac. 2. 
And if a Man ſteal Victuals, meerly to ſatisfy his 
preſent Hunger, by our ancient L Was hot | 
e being ſor the Preſervation of Life. Saunf 
'Burithis Law is become obſolete. 5 | 
us Art See a: 0 
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= Nature has implanted in every Creature a ſtrong 


Diäeſire of Self-preſervation : And Natural Reaſon 


oF permits a Man to defend himſelf againſt Danger. 


* "To Wes hab bean. mnavoidetile Neceſſity for 


B 
7 2 
8 #: , = 


they may do all Things for the Safety of their 
don Lives, through the great Neceſſity of it; and 


8 * 


LY 
, 


— 
* 


* 


Self · preſervation, to make Killing another juſti- 


# fiable ; and Malice is not to be coloured under 
Pretence of Neceſſity; if it be, it is Murder. 
Where a Man is attack d, Defence may be made 
without expecting the firſt Blow, for that may 
render a Perſon incapable to make any Defence. 
There is a Difference between Defence of a Man's 
Perſon and his Goods ; but where a Robber comes 


| . : . Vx Arm'd, though he only Attempts a Robbery of 


Goods, a Man is put in Fear, and knows not his 


| by che Confuſion they are in, they know not what 


5 ... they do. But Theft, though of Nesoeſſity for 
4 N Preſervation, is not now allowed, becauſe it might 
„ de s Pretence for other Robberies. 
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Man k anſwerable for the Actions and Treſ. 
AA palles of his Servant in many Caſes; but 
"for Treſpaſs of Battery, Cc. and in Criminal 


Caſes,. the Maſter ſhall not be Charged for his 


S4 


ment. 


. 


ſuch, ,and*he ſend him to Fairs and Markets to 
Buy or Sell, his Mafter ſhall be charged with 


| __ the Payment, if the Thing which is Merchandiſed _ - 

"come to his Uſe. And if a Perſon make another 
his Factor, to buy W him, if he buys + 
Mersbandiſe of any, the M 


* 


Intent, ſo that Defence againſt the worſt is lawful. 
Where Perſons are in t Danger of Drowning, 


; EN 


* 


Servant, rr done by his Command- 


f a Man has a Servant, who is known to be 
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Market with a Thing which he knoweth te mn. 


ſelleth it to him, there an Action eth aga iuſt the 5 
Maſter; but if the Maſter bid him not ſell it to 


can, and he ſelleth it accordingly, there lieth no I, 


by his: Contract, Aeg the 0 Goods come not 14% 
his Poſſeſfon. 4 E. 2. But where a perſon bor- 


rows or receives Money, in his Maſter's Nahe 4 . F 


the Maſter ſhall not be charged, except it be done 


by the Maſter's Commandment, or it come to his 
Uſe by his Conſent. Noy Nax. 99. * * 


By the Book call'd Doctor and Student, if 1 Ce | 


vant make a Contract in his Maſter's Name, the 
Contract ſhall not bind his Maſter, unleſs it were 


by his Maſter's Commandment, or it came to his 
Uſe by his Aſſent. But if a Man ſend his Servant 


to a Fair or Market generally to buy for him — 4 


tain Things, (tho' he command him not to buy 
them of any Man in certain) the Maſter ſhall be "3 
charged. Alſo if a Man ſend his. Servant to the Is 
on. 

8 


4 


Deſective, to be ſold to a certain Man, and . 


any Perſon in certain, but rn to whom he 


Action of Deceit re che atter. | Dok. l 2 


Siu 132. £ 1; = 


If a Servant ſelleth me Ctorh, and warrants it 


to be of a certain Length, wherein it is want 
the Action lies againſt the Maſter only, and not the 
Servant. In Caſe a Servant buy Goods in his'own 
Name, not mentioning his Maſter, the Servant aud 
| not the 3 ſhall be charged i in 2 er for 


| 2 95 8 E iP 
vil Caſes, for it ſhall be adjudged his - Bar (e 


4 chuſe Servants that would Wrong him: And there "IJ 
is a Maxim in Law, Qui facit Ti feel ber ſe. _ 


" The Maſter ſhall! be The rs the Contract 
ind Receipt of his Servant, whats made or done 


90 „ or 9 come to his Uſe; mw 
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23 .The Students Comnontou: 
in Caſe of a Factor, though the Goods come not 
0 his Poſſeſſion, becauſe a Factor is a more Pub- 


det and Trufty Perſon than « Servant, and ver. 


ſell ro him. A Maſter's Comniand te fell Defec- 
tive Goods to à certain Perſon, and to fell them 

| generally, is very different 3 for to ſell them to 
Ia certain Perſon, ſuppoſes a Deſign to deceive 
bim, who may be eaſier deceived than Many on a 
. Sale in general. Action lies againſt the Maſter 
not only for Deceits, but for Negligences of his 
Servant. A Perſon buying Goods in his own Name, 
they are preſumed to be for his own Uſe, where 

he is not known to be a Servant. 


„F | Ao 


Sheriff js the Chief Officer under the King, 
of a Shire or County, whoſe Office conſiſts 


cChiefly in the Execution and Service of Writs. 


2 ' The old Sheriff of a County, is Sheriff until 
the new Sheriff is ſworn, altho' he be choſen. 
And the Under- Sheriff of the County ought al- 
ways, after the Sheriff is ſworn in his Office, to 
have his Deputy attendant in Court, to receive and 
execute their Commands, and to give Account to 
the Court of the Buſineſs which may fall out con- 
cerning the Sheriff and his Office; and he ought 
alſo to file a Warrant ef Attorney ſorchis High She- 
riff, in every. one of the Courts at H%tminſter, by 
an Attorney of each Court, otherwiſe an Action 
lies againſt the High Sheriff for the Neglect. 4 Iuſt. 


114. 2 Lill. 511 ot 4 | bu 5. * 7 1 . * F 
A Sheriff out of his Office cannot be Fined by 


- for 


— 
8 


8 . * 

8 i 4 . 
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by him, whilſt in 2 ; 7 


— 


* 


when he hath ſaiſed aud he is compellahle to 


py The, Realm af.the Lay: 5 


allows Proceſs of Diftringas nuper Vic. to N 
him appear. 22 Car. B. R. 2 Lil. 
The Sherilf who begitis an Execution mult end 


it; and the Authority of the old Sheriff Fay 8 l * 


nues by Virtue of che Writ of Execution, fo that 


Return the Writ, and liable to anſwer the Value 
according .to 9 —.— And by. the Seiſure, the 
Property of the Goods, Cc. is deveſted our of © 
the Defendant, and he is diſcharged- 1 Salk. 


Rep. 3 22. 


if a Sheriff hath in his Cuſtody Sud perſons 


in Execution, and die, and ;afterwards a new She. 


riff is made, the new Sheriff muſt at his Peril take 
Notice of all Executions, which are againſt any ' 


Perſon, that he finds in the Gaol ; for which there "i 42 


is a Neceſſity, there being none to make Deliver, 


of them, or to give him Notice who are in Exe- 


cution, and Who not; and he may keep all the . 
Priſoners Safe until be bath Fe Nes enge ne 
all the Executigns. 3 Rep.:7 

Where a Sheriff takes a B. l Bond, ate 
by the Statute NM. G. of two good Men of viſihle 
Hates mn the County, at the Time of taking 
thereof, and aſterwards they become 1nfolvent, 
80 the Sheriff ſhall be excuſed. Style 589. ; 

Every Sheriff ought to Anſwer for the Miſde- 
meanors of bis Balliß Gaoler, Oc. No Under- 
Sheriff thall be Attorney in any of the King's 
Courts fo long as he bears his Office. High She- 


riffs in Aſſiſe- Time, are not to keep a able for 


the Entertainment of any but thoſe of their Re- 
tinue, nor to make any Preſent to a judge; or 
have above forty Servants in Liveries, or under 
the Number of twenty, attending them at the Af. 
ſiſes, under a certain Penalty. And Sheriffs are 
10 have” an Allowance on paſling their Accounts; 


for 


W 
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236 The Student's Companion: 
for which 4000 1 is to be yearly ſer apart at the 
Excbequer, for the Sheriffs of the ſeveral Coun- | 
—_— I of Ela I. OI 
F  * Alfo the Fees. of Sheriffs on executing Writs of 
B Execution, Oc. are aſcertain'd and appointed : 
And on the Death of Sheriffs, the Under-Sheriffs 
are to act in their Names, till others are appoint- 
ea, and be Anſwerable. All this is by Statutes 
r. . 4. 13 C 14 Car. 2. . at. and 
-- * | 3 Geo. 5 „„ : 
The taking the Oath of Sheriff, compleats a She- 
kiff in his Office; and before he is ſo compleated, 


> 1 
* 


* 


2 


fo 


mY. 


_ * 
_— 
"© 


the old. Sheriff is to do the Buſineſs ; for there 
mmmmuſt not be a Vacancy, which might cauſe a 
_ = Failure of Juſtice, for want of a Sheriff. The 
= Sheriff is to have all his Officers under him in the 
Courts, Sc. for whom hes Accountable ; and he 
makes Security from them for the faithful Per- 
A formance of their Duty. A Sheriff cannot be 
—_— | Fined by the Court when he is out of his Office, 
| 5) A becauſe then he ceaſeth to be an Officer of the 
RT ns. Court. All Sheriffs on Entering upon their Of- 
ſiiices, muſt ſtrictly examine into Perſons in Exe - 
* ceution, becauſe they are Anſwerable for Eſcapes. 
A Sheriff is obliged to let to Bail on good Secy- 
+. Fity ; and therefore if the Seeurity at the taking 
Wuas good, it ſhall acquit the Sheriff, It is incon- 
ſſiſtent for One to be an Attorney and Sheriff, to 
ue out, and execute Prooefs at the ſame Time; 
for it 1s, as it were, making a Man Judge in his 
own Cauſe. The Expences of Sheriffs are re- 
ö | gulated by Statute, and an Allowance is made to 
WS +. them, that the Office, which is for the Publick 
= IO Good, may not be too Burdenſome : And their 


Bags - Fees are by Law appointed, that they may not 
E impoſe upon a. 
4 N. 8 47 | +; 
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a Man's Life, ' Office, Trade and Preferment in 


Raſhneſs and Heat, as where a Perſon in a Paſſion, 


Man charge another, that he hath forſworn him 


be: 
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Se which is .Defamation, of a Man's Cha- 

) racer, is a very great Offence, as it may affect 


the Wor Id. F ES, 6 

If a Man Reproach another with a heinous 

Crime, that he went about to get Poiſon to kill 

the Child that ſuch a' Woman goeth with; or lay 

in: Wait to Rob another; or procured a Perfon to 

murder him, 1 be were not murder d; or 
Or 
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fooght his. Lie, for bis Land. To. call a Man Ba» © 


ſtard that is an Heir; or ſay that a Perſon has the | 7 
French Dlſeaſe, Cc. when he is courting a Wo- 


man; or to'call' Maid Whore, or ſay ſhe hath a 
Baſtard, whereby ſhe loſeth her Marriage: To call! 


a. Merchant Bankrupt; a Doctor of Fhyſick Fool, 
or Emperick ; or to ſay of an Attorney, he deals 
corruptly ; to call a Perſon falſe Juſtice of Peace; 


call the Plaintiff Thief, Felon, &-c. or any ones += 2 


Perjured Man, Action of the Caſe will lie.” 4 Rep. 
15. Danv. Abr. 87, 103, &c. | Jo 


Action _of the Caſe doth lie agai oſt one * 1 


her, ab if they were truly ſpoken of the Party, 
e might be puniſhed as a Felon, or by ſome Sta- 
tute. But, Defamatory Words, praceeging from 


ſpeaking ſuch-Words falſly and malicioully* of an 
en 
12 


calls another Rogue, Knave, Villain, Se. unleſs 
he apply the Words, by ſaying Villain to ſuch 32 


Man, or Knave in ſuch an Affair, Cc. will berg 


no Action, but ſhall, go unpuniſned. And if 2 


ſelf, it may be conſtrued he hath forſworn, im- 
ſelf in common Converſation ; and Action is only - 
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238 The Student's C 
maintainable where the Words are, That he hath 
5 . himſelf in a Court of Record. 4 Co. 13. 
In obſcure Sayings we are to judge according 
Fo to 1 which is moſt likely, and the Senſe of the 
Words; which may make a Jultification good, 
" againſt the ſeeming Purport of them. 
"And Words by Law. are to- de taken in mmi; 


en 9 : > ama 4 e 


* +4 
122 80 


15 Sie chat -conborn-the Eftate; Sarnen, Ge | 


me Times, by. 
4 Num ma; 2 as 4 hi $i alefac-' 
= -- ror; anch an honeſt Reputa tio 5 aracter in 
x vd? * Life dearer to all Men of Senſe and Virtue, chan: 
erer Thing ele in it. But Words of Heat are 


excuſed, on e the KS ies of Men: : 
And in other. Caſes 0 peoches 
- Senſe of the Words is of donh on 8 fo eral 


"-Cauſe of Ho! !"Spebeh, and; 'the: subject of the 
Matter: d f . 10 
. 5 = "v7 REP Ty wo i 103 01 N . 7792 

* o id Bin: 0 
3  Seandatum Wagnarum. | 
1 | 
„Hs Slancker of a ſup fi ior aud more l- 
3 nent Kind, ſpread a aint the Nobility, Bi- 

{> ſhops, Juſtices of eicher ench, and otlier Great 
=. Officers of the Government. e 
pPerſons Vevifing falſe News of prelates, Lords, 
e. whereby any Diſcord may arife between the 
Fig and his People, or berwixt' therh' and the, 
- Commons; or any Scandal may arife to their a of 
” ſons, Wall ſuffer Impriſonment ; And' Action 
- Standalum Magnatum may be brought by 4 No- 
bleman for Slander, who ſhall proſecute''as welt 
"8 for * A as himſelf. Stat. 2 & 12 R. 2. . "Ns 
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o. we Reaſon: of the Law. 239 
The Statute . of Srandalum Magnatum is a ge- 


neral Law. And Words ſpoken a 2 Nobie- 


men ſnall be taken in the worſt Senſe, to preſerve; 
the Honoar\ of great Perſons. For a Man to ſay: 
that he hath heard, or doth not know but my Lord 
of P. did ſo and % or cannot imagine who did it, 
but he, &c. being a Charge that is in; To ſay 
of a great Man, be is a baſe, . unworthy 
perſon, Cc. Action lieth. 4. Rep. 13. 1 Vent. 60. 
1 Mod. 23 2. 1 Nelſ. Abr. 138. | 


But in ſome Caſes a Defendant may juſtify in 


Scandalum Magnatum, as for other Scandal, ſetting 


forth the Special Matter; Uough if the Plea be © 


not made good, the Damages, Oc. will be Sgt 
vated: Co. Eu. 26 45 EN oi * * :*Þ 4066 
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95 * 10 not- fickiog:chat th and: Fame-of-Meng 
truly «ning hut d ſubj 72 to the Scoffs -# 


mean Scandals of inferior Perf er And the King 
is concerned in the Credit of Great Men, who'att: 
by bis Authority. Thete'ats certithi Degrecand 
© Orders amongſt Mankind, necefſary tor beikept” 
up, for the Encoura Reef of e 2 
GSovernment and Welfare of a 75 i 
theſe are. N a, EPIC 
8 Common, 1 o more "Han ha t iT ns 
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Ooty ig" cara! Knowledge of 5 Body of 

Man or Beaſt, againſt the Order of Natute:s 

It may be committed by Man with Man, (Which 
is the moſt common Crime) or Man with Woman; 

or by Man or Woman with a * Beaſt: 12 Co: 

ep. 36. 5 47 7, enge 

Some Kind we" Penetration and: Emitfon is 1% be 


proved, to 1 this Crime, which” is Felonybouks 
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245 The Student's Compatifonz 
by the Common and Statute Law, in the Agent 
and all that are preſent, aiding and abetting ; alſo 
in the Patient conſenting, not being within n 

178 of Diſcretion. H. P. 0. 177. 3 * 38. 
. 

This deinen Offence, © in ancient Times, according. 
to ſome Authors, was puniſned with Burning, 
though others ſay, 'with Burying the Offenders: 

alive; and it is Reaſonable it ſhonld be Felony, 
02 . a leaſt, to deter the abandon'd Vicious * ; 
abominable — | 


. * : 83 a. 
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Statute ſignifies an & Y Parliament, made. 
by the King and the three Eſtates of 108 


| Rin?" m Which N is general, extendi 
| 4 the whole gde A Special for the Benefit of 
" ſome particular Place or Perſon. 

For the true Interpretation of Statutes four 
Things are to be conſidered. 1. What the Com- 
mon Tweens before" the making of the Statute. 
„ What was the Miſchief and DefeR, | for which 
_.#% Common Law. did not Provide. 3. What 
Remedy the Parliament hath appointed to cure 
that Diſceaſe of the yr pgs > 4- The true 
Reafon of the Remedy. And then it is the Of- 
ice of the Judges to make ſuch Conſtruction as 
may repreſs the Miſchief, and advance the Reme- 
dy; and alſo to ſuppreſs ſuch ſybtile Inventions. 
and Evafiorſs as. may continue the Miſchief. 3. 


— * * 
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R [3 | 

* Condintion. . always. to be made of 
an .A& of Parliament, that one Part thereof may 
Tee with the Reſt, and that all may ſtand well 
ether. And the Preamble is a very great Fur- 
 therance to the finding out the Deſign and Mean- 
=” 4 # "IF 
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Dz, The-Reaſon ok the Law. 244. 
ing of the Statute... The Words of an Act of 
Parliament are to be taken in a lawful and right- 
ſul Senſe. Caſes of the ſame Nature ſhall be with. 
in the ſame Remedy, though out of the Letter of 
a Statute; and ſometimes Statutes ſhall extend by 
Equity to other Actions, &. than are mentioned. 
Co. Lit. 24, 381, Oc. 5 1 
But a Penal Statute ſhall not be extended to 
Equity in the Expoſition of it; and yet it ſhall 
be Expounded, that the true Tritent and Meaning 
of it may be Known. An Act of Parliament thae = 
gives Power of Impriſonment, ought to be ſtrictly 2 
Interpreted : But in ſome Caſes Penal Statutes ſhall "AY 
be taken by Intendment, and not according to = 
the expreſs Words thereof, eſpecially when they +... + ® 
are for the Suppreſſion of Crimes and heinous o-. 
fences. 8 Rep. 120. 11 Co. Rep. 4. 
Where a Statute gives a particular Remedy ſor 
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any Thing, it ſhall be generally preſumed there I 
was no Remedy before at. the Commoꝝ Law. An 1 
Act of Parliament in Affirmance of hy Common 4 

Law, extends to all Times after, tho it mentions _ 
only to give Remedy for the preſent, And where. 
a Thing is granted by Statute, all neceſfafy Inci- 
dents are granted with it. 2 Inſt. 2385. 
But impoſſible Clauſes in Statutes are void; and | 
fo are all Statutes made againſt Magna Charta 3 


declared to be, by 43 Ed. 3. 1 
The juſt Conſtruction for tlie Good of the Publiek 
adds Force and Life to Statutes; and in order to 
this, the four Particulars I have enumerated, 
t to be duly Weighed and Conſidered by our 
Judges. One Part of an Act is to be expounded | 
by. another, for that beſt expreſſes the Meaning / 
the Makers; and the Preamble is a Key to 
the Knowledge of the Whole. Ads of Parliament 
—_ that infli& Impriſonment, muſt be ſtrictly Inter- 
__ _  preted, in Fayourof _—_— : And Penal Statutes _ 


are 2 


| * SY *, ** . » Ws i 1 1 . 


aare not to extend to re ira in their Conftrues 
tion, becauſe that would be too large and arbi- 
trary an Expoſition ;, but it ſhall be expounded 
ſio as the true Meaning ſhall be known, for other- 
wiſe the Expoſition would be too Narrow, and ex- 
renuate the Force and Effect of the Statute. Sta- 
tutes relating to the Common Wealth, are gene- 
rally to give Remedy where there was none be- 
BB fore: And Judges are bound ex officio to take No- 
1 tiee of all general Statutes, bur not of particu. 
* lar Statutes, unleſs they are particularly pleaded. 


Strangers and Pytvies, 


Privy in Law fignifieth him that is a Par- 
taker, or hath an Intereſt in any Action or 
Thing: As Privy of Blood is the Heir to his Fa- 
ther ; Privy in Repreſentation, the Executor or 
Adminiſtrator to the deceaſed; Privy in Eſtate, 
he in Reverſion or Remainder, a Donee of a 
Gift, Leſſee, Cc. then there is Privity of Contract; 
and between Jointenants, Parceners, &c. And a 
Stranger hath a ſpecial Signification for him, that 
is: not Party or Privy to an Act; as a Stranger to 
a Judgment, is he to whom a Judgment doth 
nor. belong. 4 Rep. 123. 3 Rep. i 5 
A Man maketh a Feoffment by Deed Indented, 
and by the ſame Deed it is agreed that the Feoſ- 
fee ſhall pay to A. B. and to his Heirs, a certain 
Rent yearly, on certain Days; and if the Rent be 
not paid, then A. B. and his Heirs ſhall enter into 
the Land. In this Caſe, if the Feoffee payeth not 
the Rent, the Feoffor, nor A. B. may not Enter 
upon the Lands; for no Re-entry is given to the 
Feoffor, and the Entry given to A. J. is void in 
Law, for he is neither Party nor Privy. Doct. & 
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By this Caſe. we ſee the Difference between 
Parties and Privies to Deeds, and thoſe who are 


? 


Strangers. NO 


1: 3 | : | * F 
. Privies are fayoured in Law: And between Jointe- 
nants there is a two-fold Privity, viz. of Eſtate 
and Poſſeſſion; between Tenants in Common 
there is Privity only in Poſſeſſion, and not E- 7 
ſtate; but Parceners have a three-fold Privity, - 
vi. in Eſtate, Perſon and Poſſeſſion. Strangers 
to Deeds, ſhall not take Advantage of Conditi- 
ons, to Enter on Lands, Sc. but Parties and Pri- 
vies, who have a more immediate Right, and the 
Lay knows nor the others. 


a : 1 3 . 
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a A Surrender is the yielding up of an Eſtate for 
Life or Years, to him who hath the imme- 


the Poſſeſſion of the ſame. Co. Lit. 337.  _ 4 
And there are two Sorts of Surrender; a Sur- 1 
render in Deed, or by expreſs Words 10 Writing, 
and a Surrender in Law. To make 2 good Sur- 
render in Deed, theſe Things are requiſ d, [777-0 
the Surrenderor, or Perſon, ſfurgendering, is to. be ; 
able to make the Surrender, and the Surrendree 1 
to whom made, capable to receive it. The Sur= 
renderor muſt have an Eſtate in Poſſeſſipn of the ; 
Thing ſurrendered, and the Surrendree haye the 
next Eſtate in Remainder or Reyerſion. There is 
alſo to be Privity of Eſtate between he Parties; 
and the Surrendree is to have a greater Fſtate in bis 
own Right in the Lands, Cc. than the Surrenderor, 
Perk. 584. 2 Roll. Abr. 94. 
If Leſſee for Life or Years take a new Leaſe of 
the ſame Thing, it will be a Surxender in Law. 
Tender in Law, 
* 


diate Reverſion or Remainder, that he may have 


of 


* Y 


of the former Leaſe ; Ang. this $ 
= 26 2.98 - 2 


* 


* : ; 
% * 8 
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by taking a new Leaſe, holds good, thou . the 
ſecond Leaſe is for a leſs Term than the fir and 
it is ſaid, although the Leaſe be W 5 Rep. 


11. 10 Rep. „„ F 


In all-Deeds and Conve ances of 1 the Par- - 
ties making them an raking g thereby are to be 
capable thereof; and there are certain Requi- 
fites to make them Perfect, agreeable to their Na- 
ture. A Surrendree in Deed | is to have & higher 
Eſtate than the Eſtate of the Surrenderor, be- 
- cauſe his Eſtate muſt be merged or drowned 
therein. And where there are two Leaſes of the 
ſame Land, both cannot ſtand together in one 
' Perſon; and therefore accepting a ſecond Leaſe 
is a Surrender in Law of the firſt, otherwiſe. it 


would be made to no Seat 


Uh ence is a Stop, or Ka ing u of a Man 
8 i ight+; as « op, hang 8 ky Reaſon of 
the Unity of Poſſeſſion thereof, and of the Land, 
out of which" they Iſſue, are not in efſe for a 
Time, but may be revived or awaked again. 
But a Thing or Action Perſona], being once 
| ſuſpended (tho but for an Hour) is Extin& and 
gone for ever, when it is by the Act and Con- 
ent of the Party himſelf, - hath the Thing 
 Tuſpended : As if a Feme Obligee marry with the 
Obligor, and afterwards they are Divorc'd, Cauſa 
Pracontraffus, the Debt is extinct: And if a 
Debtee makes the Debtor, and another which 
ſarvives the Debtor, his Executors, yet the Debt 
is extinct for ever, Cc. Dyer 140. 
When Part of a Condition is ſuſ ended, the 

Whole is ſuſpended: And if a Leflor doth any 
Thing which amounts to an Entry on the _ 
a 


4 


=> 
> 
* 
5 4 4 
T \ 
— 


* 1 
Oz, The Readon of the Law. 5 
the poſſeſſon in him is ſufficient to ſuſpend the 
Rent, until the Leſſee do ſome Act which amounts 
to a Re- entry. 4 Rep. 52. Vaugh. 19. | 
Land, Cc. being n nn, the Rent 
is Extin. | 4 


* 5 
: — 99 5 * 
* * 


2 differs fem Extin imment, f in i that what 
is ſuſpended may be Revived, but what is Extin- 
guiſhed dies for ever. Bur this is underſtood of 
Things in the Reality, and not of . Perſonal 
Things, which being once in Suſpence, ;are for 
ever gone; and the Reaſon of it is, that when a 
| Perſonal Thing is Diſcharged or Suſpended, . it is 
not known afterwards here ir is; as in Caſe of 
any Thing ifſuing out of Lands, which Wy 
| TI to revive after a Wen e 


* 
— 


5 „ 
4 BY 
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* * * - -& 
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A IL is 2 62 ee to kee Am My : | 

a fetter'd Inheritance, which is Hot in 00 1 
Owner's free Power to diſpoſe of, bur is by te 
Donor tied to the Iſſue of the Done. 

And it is either General or Special; Tail Ge- 
neral is that whereby Lands br Tenements are li- 
mited to a Man, and the Heirs of his Body be- . 
gotten ; and is general, for how many Women ſo-" 
ever. the Tenant Holding by this Title, ſhall take . 
to be his Wives, one after ao His Iſſue by 
them all have a Polfibility Inherit one aſter 

another. Tail Special is t de hereby Lands or 

Tenements are limited to a Man and his Wife, and 

the Heirs of their two Bodies begotten; in which 
Caſe, if the Man bury his Wife, Wichout having 
ihe by her, ang; take another, the wen by his 
ES | R3 ſecond 
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ſha Wife catinot küberit the Land. Lit. 143 


16, 26. 
If Lands ate given to lle Husband 208 Wiſe, 


and to the Heirs of their twa, Bodies, both of 


them have an Eſtate in Special Tail; If Lands 


* 
4 


and Tenements are given to a Man and his Wife, 
and to the Heirs of the Body of the Man, the 
Husband hath an Eſtate in general Tail, and the 
Wife an Eſtate for Life. And if the Eſtate is 
made to the Husband and Wife, and to the Heirs 
of the Body of the Wife, by the Husband begot- 

ten, there the Wife hh an Eſtate in Special Tail, 
and the Husband for Term of Life only. If an 
Etſtate be limited to a Man's Heirs, which he ſhall 
- beget on his Wife, it creates a Special Tail in the 

Husband, but the Wife will be . to Nothing. | 
Co. Lit. 22, 26. 1 
here Lands are given to a'Man, as to a Wo- 

man "which is not his Wile, and to the Heirs Malle 
eir two Bodies, they have an Eſtate-Tail, al- 


of 
t 9 25 not married at chat Time. And if 


ad be given to a married Man, and a married 
Woman, And the Heirs of their two Bodies begot- 
ten, this 1 is 2 good. aße Tal. 'S tuft.” 25. 10 


Ke 10 ü 
4 Tie Wo rd. Body, * the Eltate- Tal, which 


| 3 e reſtrained to Males or Females of the Bo- 


=. $; Oe: All Lands of Tnheritance, and all Tohe- 


of an. Inheritance 


 Fitances favouring of the Reality; Rents, Profits, 


_ Uſes, : Offices, Dignities, @c. which concern Lands 
or certain Places, may be Entail'd: But if the Grant 
be meerly Perſonal, "or exer- 
Tiſed with Chattels, and not iſſuing out of Land, 
it 4 be Entail'd. A Grant of; an "Annuity to 
| and en of his Body, is void: And 
a Leaſe r Years to a Man and the Heits of 
ody; but it may be * Truſt, * 
Q 


of, Which, is in n Efe an © E Tail. 4 Tuff! 
Entalls are vſually created upon Marriage Set- 

: tlements: And it is incident to an res to 
be Diſpuniſhable of Waſte, that the Wife of the 

| Donee ſhall. be endowed ; that the Husband of 'a 
_ Feme Donee ſhall be Tenant by the Curteſy; - 
that the Tenant in Tail may fuffer a, Common 


Recovery, &c. 1 Inſt. 224. © 
And by Recovery, Tails may be barr'd, Rever- 


ions and. Remainders, He. 5 


\ Eltate-Tail was created. by the stat. m We eftmin- 
ter; far at Common Law, all Eſtates were Fee- 
ſimple. Tail General lea ves the Eſtate generally 
*% A to a Man's Iſſue, but Special Tail ſets down of 
1 whom the Iſſue ſhall proceed. To whoſe: Body 
the Word Heirs relages Generally or Eſpecially, 
in him or her is an te-Tail General or Special 
1 2  creared.s But a General Tail and a Special Tail 
may not be made at one and the ſame; Vime. 
Where Perſons are unmakxied, there is &P bi- 
1lity that they may Marry; and if two Peiſons 
b .are married, the Wife of the one, and the Hu- 
f band 'of other may die, and then the Marriage, 
| that is requiſite, may Enſue. Perſonal Things 
may not be Entail'd, becauſe they gannot be an 
Bande and es- Tail are, Inheritances ; 
an Annuity, which only chargeth the Perſo m, 
therefore cannot be 'Entail'd. As Eſtate-Tuil is 
un Inheritance, it hath divers 8 Pri- 
-viloges: But it may be cut off hy Recovery, 
wherk, a 'Man's Chi hag? or: Family ave Die : 
ohediently, unnaturall y St. For When Children 
act no longer as Children, but go nororiouſly 
. contrary to their Duty, and the Laws of! God and 
Nature, they are no "Ir" Children; nor is it 
unlawful or unjuſt, in ſush extraordinary. Caſes, 
to cut them off, and leave the Inberitance to 
others, that are more Virtyous, . and like unto him 


1 


n 45 15 5 repreſent, I I 7 F 6, Þ 
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2 Eſſzte iran after Poſſibility of Iſue ens 
tint, 


is where Lands and Tenements are given to 

2 Man and his Wife in Special Tail, and either of 
them dies without Iſſue had between them, the 
Survivor hath the Eſtate When there is no Poſſibi- 
"®lity of Iſſue, c. and ſo if they have Iſſue, and 
they die, fo that there is not y Iſſue alive, which 
may Inherit by Force N t. E Entail. Lit. 32. 


3 3. aft. 29. _ \ 


When a Man ah his Wife are Tenants in Special 4 
Tail, and the Wife dies without Children, the 
Law ſeeth an apparent Impoſlibility of Iſſue: 

But if they both live till they are one Hundred 

Fears old, and have no Iſſue, the Law will not + 
oo W I” Impoſſbilir of their 8 . "ow 


9 8 2 . 
» * 4ͤ WWA * 
by ö : * * * n 
W | by * 5 


be is th A of Money or other 0 
3 . Thing in Satisfaction: As a Tender of Rent 
_— 4": to offer it at the Time and Place, when and | 
 ® wherett ought to be paid. And it is an Act done 
to fave the Penalty of a Bond, before Action 
© brought. Alſo Tender of Money is required on 
Contracts, to entitle Actions for Goods ſold, &c. 
A Tender of Rent on the Land, of the "whole 
| 5 ne, at any Time of the laſt Day of Payment, 
Will ſave the Condition to the Tenant ſor that 
Time, altho? the Landlord refuſe it: But he may 
aſter the Tender, bring Debt, though he cannot 
recover any Damages. 1 Co. Inſt. 200. Tender of 
f Money on a Bond, is to be made to the Perſon of 
the Obligee, at the Day appointed, to ſave the Pe- 
Fog and it ought to be done before Witneſſes; 
et if the Obligor be ſued afterwards, he maſt 
| pay it, ang! bring the Money into Court. 8 5 
the 
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the Obliger be to 5 2 1 7 collatefhl 3 as to 

deliver a Horſe, &c. and he tenders to do his L 
Part, but the Obligee refuſeth it, the Condition is mm 
performed, and the Obligation diſcharg'd for ever. 


1 Inſt. 207, 208. : 
Tender may be of Money in Bags, wüen 
Ps e or telling it; if it ean be proved there was 


the Sum to de tender d. 5 Rep. 115. 


A Leſſee” 8 Tendering, and We 2 to pay,. er- 
cuſes the Damages, but doth not deþar the Land- 
lord of his Rent: And in Action of Debt, Tender 
and Refuſal may be Pleaded in Bar of the Da- 

1 mages, though not in Bar of the Action, as the 
% Debt ſtill remains. A Tender is not well Pleaded 
© without aRefuſal; for it is the Refuſal chat makes 
it a Payment in Law, as to a Collateral Act, S 3 
It is the Duty I that is to receive Tow _— 
dender d, to put o nd tell 1 * * 


K 


7 So wh "=" e 
| T made him that Wü or poſſeſſeth 
Lands or Tenemenrs by any Kind of Right, 


be it in Fee, for Life, Years, or at Will; due. moſt 
commonly for Life or Years, / 
If Tenant for Life, ſow the Land, aid die * 
fore the Corn, c. is reaped, his Executor ſhall _ 
have the Emblements or. Products of the Land: py 3 
But they ſhall not have the Graſs, or other Fruits 
if they are not ſevered. If Tenant for Term f 
"Years, ſows the Land, and his Term expires before £0 
the Corn is Ripe, the Landlord ſhall have it, an- ; 
leſs it be covenanted between them, that the Te- 
nant ſhall have his Crop at the pin, of the Term. 
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©: H a Man hath Land, i Part whereof i is a Coos 
| Mine open, and he Demiſeth the Land to a Te- 
naant for Life or Years, ſuch Tenant may dig in the 
Mine, it being open at the Time of the Leaſe 
made. Where a Man makes a Leaſe of Lands, 
wherein there are Mines which are hidden, and 
Grants the Lands and all the Mines in the ſame, 
the Tenant may alſo lawfully Dig for them: But 
if a Man Leaſe his Lands to a Tenant, in which 
there is a hidden Mine, and Mines are not men- 
tioned in the Grant, he cannot Dig fot; chem; ; if he 
do; it is Waſte. 5 Rep. 12. 
Buy Law the Tenant has a Privilege to fell des 
for the Reparation of Houſes, r. And if a Houſe 
falls down, the Tenant may rebuild the ſame with 
Timber and Materials remaining. on the Lands; 
tho* he cannot juſtify Viking .the Houle either 
. leſs or larger than it was 2 or ſell the Trees, 
sand with the . erect it; for the Sale will be 
o ; 
= A Tenant for Life or Years of Land, hath a Spe- 
cial Intereſt or Property in the Trees, ſo. long as 
- They rare , annexed, unto it: But if the Leſſee, or 
any otber, ſever them from the Land, the Proper- 
ty and Intereſt of the Tenant is thereby determin- 
ed, and the Landlord, may take them. 4 Rep. 64. 
To ſuffer Houſes to Decay, cut down Timber- 
# Joe (unleſs fer Reparations, &c.) plough Lands 
; have not been Ploughed up Iime out a | 
Mind, Dig aarries of Stone, Minerals, c. 
B cloſed in the Earth, without . expreſs. 8 
3 are Waſte. Alſo the taking away, or breaking 
don Wainſcot, Doors, - Windows, Benches, Cc. 
died to the Freehold, is Waſte; but if they are 
4 fix'd by the Tenant, they may 'be taken. down by 
ſuch Tenant before the Term is expired, fo as he 


do not thereby endamage thi Freehold, but ar; 
t þ 


sz 'The/Reafon-of the Law. 3 
the ſame in as good Condition as at the Time they 
were fixed up. 1 Salk. 368. 


If an Houſe be deſtroyed: by iT empeſt, Thunder; 1 1 Bi 


and Lightning, or other Act of God, Floods, Ene- 
mies, Cc. this is not Waſte in the Tenant: But 
if the Tetiant Covenant to Were it - — W 
ther wife. 1 J. i 4.0 E's 7 


Where 8 for 8 in Tail, e. Sow Land 
and die, their Executors ſhall have the Corn, 
becauſe their Eſtates are Uncerrain, and determine 

bp the Act of God: But Tenant for Years has n 
Term certain, fo that ir ſhall'be judged his Folly. 
e ro ſow the Land, when he knew the Term would 
22 21 2 before it was Ripe, Where Mines, Sec. 
x re, granted: the Means to make Profit of them 
„ 1 dl granted. Timber ma may be felled by Te. 
.  . « Hants for Repait Houſes,” beeauſe of 'the Ne- 


4 ceſſity of 'it 3a »ſutfer Houſes to Deca i, 

Which is a Wrong to the: Inheritance, is Waſte. 
Timber- Trees. are Acceſſary. to the Land while 

. roared. unto it, ſo. that the Tenant has a Special 

Fi in them; but'when' ſever'd, thay aro” 

= Parcel: of the Inheritance. To !Plough Hands, 


. not uſually plougbed, is Waſte, becauſe it Im- 


poveriſhes an Eſtate: And Quarries, Scaenclos'd - 


in the Earth, a Tenant may, not meddle with, 
without Covenant. for it, the Tenant Ling en- 


What is buried in the Bowels of che Eutthz which 
belongs and is find to the Freebold: af the Land. 


— 


Lightning, Sc, it is not done by any fallt or 72 
| "Coneurrence of the enant, who ar not f 
Fibly revent the ſame, and therefore dhe 


nant mall lbe excuſed ; But if — 7 ay" reg 


nannt to Repair, by it be \undertakes to unden 
. 1 N TIO of " ge in Law. 
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If a Hauſe is ſubyerted hy Temp Thugder- 
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Tenures. 


Enure is dls. Mlotinte who Said or Te- 
nements are holden, being the Eſtate of the 
Tenant i in the Land : And all Lands in the Hands 
of a Subject, are held of ſome Lord or Landlord, 
by Tenure or Service. 1 Inſt. 93. 2 Inſt. 531. 
Tenures and Services were anciently very many, 
vis. Knights Service, Eſcuage, Homage Anceſtrel, 
Burgage, Villenage, Grand Serjeanty, Petit Ser- 
jeanty, Frankalmoign, Socage, & c. Knight Ser- 
vice was 2 Tenure, Shnby ſeveral Lands in this 
Kingdom were held of the King, or the Meſne 
Lord, which drew after it gervice in War, Homage, 
Eſcuage, &c. Eſcuage i Service of the Shield, 


whereby the Tenant was bound to follow his Lord 
| 15 into the Wars at his own Charge. Homage An- 
cteſtre! is where a Man and his Anceſtors have, 


Time out of Mind, held their Land of the Lord 
by Homage; and ſuch Service draws. to it War- 
ranty from the Lord, and Acquittal of all other 
Services. Burgage was an ancient Tenure proper 
to Boroughs, whereby the Inhabitants by Cuſtom 
held their Lands or Tenements of the Lord of 
the Borough at a certain Rent. Villenage was a 


baſe Tenure of Lands, &c. whereby the Tenant 
Was bound to all ſuch Services as the Lord com- 
manded, or were fit for a Villain or Bondman to 


rform. Grand. Serjeanty is a Tenure wherebß 

one holds his Lands of the King, by ſuch Services 
as he ought to do in Perſon to the King at his Co- 
ronation, &c. And Petit Serjeanty is when a Man 
holds Land of the King, to furniſh him yearly 
with ſome ſmall Thing towards his Wars, Frank» 


almoign is a Tenure by Spirkual Service, where an 
Eeccleſi- 


* 


N 


Oz, The Reaſon of the Lam. 253 


Eccleſiaſtical Corporation holdeth Land, to them 
and their Succeſlors, of ſome Lord and his Heirs, 


in free and perpetual Alms. Socage is a Tenure » 


by which Tenants held their Lands, to Plough the 
Land of their Lords with their own Ploughs, 
and do other inferior Services of Husbandry, &c. 
Bratt. lib. 5, 2. Cc. Lit. Set. 85. 1 Co. Inſt. 105. 
Lit. Ten. 133, 117, Cc. | $z 
The common Tenures, or holdings of Lands at 
this Day, are Fee. ſimple, to a Man and his Heirs 
for ever; Fee-tail, a limited Eſtate to a Perſon 
and the Heirs of his Body, c. By the Curteſy, 
where a Husband having Iſſue by his Wife, born 
alive, holds her Lands after her Death, during his 
Life. In Dower, when a Wife holds a Third Part 
of the Husband's Eſtate during her Life, after his 
Deceaſe. For Term of Life or Tears, under certain 
Rents and Services. And by Copy of Court- Roll, 
in Fee or for Life, being a baſe Eſtate. * Co. Lit. 
9, 18, 22, 30, 31, 43, 58, 60, Oc 
There can be no Tenure without ſome Service, be- 
cauſe the Service makes the Tenure. And accor- 
ding to Littleton, all the Lands in England were di- 
vided between the two Tenures of Knights-Service, 
or Chivalry, and Socage; and Socagè was either Li- 
berum Socagium, Where the ſlaviſh Services were 
turned into the Payment of Money yearly, or 
villanum Socagium : But by Stat. 12 Car. 2. c. 24. 
Tenures by Knight-Service, &. are taken away, 
and all Tenures ſhall be adjudged to be turned 
into Free and Common Socage. He that hath Fee, 
though he hath Fus perpetuum in Land, owes a 
Duty for the ſame; for no Man hath Directum Do- 
minium, but the King in Right of his Crown: And 
Fee is generally where a Perſon holds Lands in 
Nature of a Benefit, from and of another. It has 
been obſerv'd, that Eſtates were originally at Will, 
term'd Munera; after were for Life, call'd Bene- 
Fria; and afterwards made Hereditary, and then 
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3Y term'd Feoda, or Foe-ſimple, Se. which it is ſaid 

© . was firſt granted by King William 1. called the 
Conqueror, to his Followers, to uphold him on the 
Throne of theſe Realms. FS 5 


s- 


- Treſpaſs, Battery, 8c. 


3 T. in its common Acceptation, ſignifies 
I a Wrong or Damage done by one private 
Man to another: And is Treſpaſs General, other- 
wiſe term'd /i & armis; and Treſpaſs Special, 
otherwiſe called Treſpaſs. upon the Caſe ; which 
| ſeems to be without Force, but ſometimes they are 
mixed and confounded. In an Action of Treſpaſs, 
the Plaintiff always ſues for Damages, or the Va- 
lus of the Hurt done, him by the Befendant. 
| An Action of Treſpaſs, Vi & armis, doth lie 
jſior him that hath the Poſſeſſion of a Houſe, Lands, 
or Goods, if he be diſturbed in his Poſſeſſion. And 
© Treſpaſs may be brought for breaking a Man's 
- Cloſe, taking away Pales, breaking of Fences or 
Doors, Cc. chafing of Cattle, fiſhing in another 
Man's Pond, Cc. But if divers Actions of Treſ- 
paſs are brought for one and the fame Cauſe, with 
2n Intent only to vex the Defendant, on Proof 
F thereof made to the Court by Affidavit, the Court 
will order the Plaintiff to join all his Actions into 
FF one, if it may be done. But Treſpaſſes of ſeveral 
= Natures cannot be laid together in one Action. 
x 1 Iuſt. 57. 2 Lill. | | | 
E © __ Though the Law allows Entries in divers Caſes; 
”- as for a Man to Enter a Tavern, a Landlord to 
nter to view Repairs, a Commoner to Enter 
Lands to ſee his Beaſts, &c. If he that Enters a 
Tavern, commits a Treſpaſs, or if he that En- 
ters to view Waſte, break the Houſe, or the Com- 
1 | moner 
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moner cut down Tees, in theſe, and the like 
Caſes, the Law ſhall judge that they Entered for 


that Purpoſe, and they ſhall be Treſpaſſers from 


the Beginning. 8 Rep. 146. 

If a Treſpaſſer drive away my Beaſts over an- 
other's Ground, and I purſue. them to reſcue them, 
I am a Treſpaſfer'to him upon whoſe Ground I 
come; but if a Man aſſault my Perſon, and I fly 
over the Ground of another, IL ſhall not thereby 
be a Treſpaſſer. Bac. Max. 29. 
Where a Corporal Hurt or Damage is done to 
a Man; as to beat him, Cc. if he, or the other 
Party die, the Action is gone. Noy ̃. 
For Treſpaſs a Recompenee is to be made, which 


the Law calls Damages, for the Injury received: 
And where a, Man 1s diſturbed in the Poſſeſſion 


of his Houſe, Lands, or Goods, befidgs the pris 


vate Injury done him, it is A Breach of the P b- 
lick Peace. Several Actions of Treſpaſs, for the 
fame Cauſe, may be join d; for the Judges of 


Law do not favour Vexations of the People, Which 


the Law abhors, under a Pretence of doing ſu- 
ſtice : But Treſpaſles of ſeveral Natures cannot 
be join'd, becauſe they cannot be jointly try'd. 
The Law, in many Caſes, judges of the Thing it 
ſelf by the Act ſubſequent, as in Caſe of Entries, 
Treſpaſſes, &. But Perſonal Actions of Treſpaſs 


die with the Perſon, becauſe the Perſon himſelf 


that did the Forcible Injury, ſhould make the Re- 


compence, and to the Party himſelf, who felt the 


Injury, and not others for him who know nothing. 
of it. | | 


| Creaton. 
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Treaſon, - 


| I GH Treaſon is defin'd to be an Offence 
ü committed againſt the Security of the King 
and. Kingdom, and relates to the Life of the King 
or Queen, &c. Levying War, Counterfeiting the 
Great Seal, the King's Coin, & c. which are Trea- 
fon by the Common Law. 3 Inſt. 6k. 
And to Compaſs or Imagine the Death of the 
King, Queen or Prince, or to Deflower the King's 
Wife, or his (eldeſt. Daughter, unmarried, or his 
eldeſt Son's Wife, or levy War againſt the King 
in his Realm, adhere to his Enemies, Counter- 
ſeit the Great Seal, Privy Seal, or Money, or 
wittingly bring falſe Money in this Realm, coun- 
terſeited like the Money of Englund, and utter the 
ſame; to kill the King's Chancellor, Treaſurer, 
uſtices of either Bench, Cc. in the Adminiſtra- 
tion of Juſtice, are declared High Treaſon, by 
the Stat. 25 Ed. 3. 1 HE 
ntending Death, or Bodily Harm, &c. to the 
King, and ſuch Intention declared by Printing, 
Writing, or Speaking, the Offenders ſhall be ad- 
judged Traitors: And if any one ſhall ſend to a 
Foreign Prince to invade. the Kingdom, ſhall aſ- 
® ſemble the People together to take the King into 
Cuſtody ; provide Arms to kill the King, or ſend 
Letters to excite wicked People to do it, -or ſhall 
be Guilty of any open Act, ſhewing a Deſign to 
depoſe or impriſon the King ; theſe, and ſuch like, 
are a ſufficient Declaration of compaſſing or 
imagining the Death of the King, and Overt 
Acts to make a Man Guilty of High Treaſon. 
But a Man Deprived of his Reaſon, as one Non 


$$ : 


4 


Compos Mentis, cannot be Guilty of High 1 „ 
| u, | 


R 
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ſon, lion — 1 Nolenee: 6 bon {the wy 
or Queen's Perſon, &c. 3 Inſt. 
If any Perſon ſhall maliciouſly, .: adviſedly or * 
rectly, by Writing or Printing, declare or affimm, 
that the King is not lawful King, or that the Pre- 3 
tended Prince of. Tales, Cc. hath any Title to 
the Crown, he ſhall be Guilty of High reaſon. — ? 
And Preathing, Teaching, or adviſedly ſpeaking, e 
Cc. incurs the Penalty of a Præmunire. Hinder- 
ing any Perſon who ſhall be next in Succeſſion 
to the Crown, for the Time being, from coming 
to the Crown, is alſo made High Tee Stat. 
4 & Ann, ec. 3 | 
As in Caſes of Treaſon; thire imiſt bean Over 
Act; a Conſpiracy, or compaſſing to levy War, 
no Overt Act, unleſs à War is actualy Levied; But 
ik a War is actually levied, then the Conſpirators 
are all Traitors,. altho they are not in Arms“ 
And tho compaſſing to levy War is no Overt Act, 
except a War is levied, yet the Meeting and Cons  _ 
ſulting to levy War only, will be a ſufficient Overt B20 
Act, to prove the compaſſing and imagining the 1 ©. 4 
Death of the King. H P. C. 14. 
If two, or mote, conſpire to levy. Wat, and | 
one of them only . raiſes. Forces, this ſhall be ad- 
judged Treaſon in all. And Perſons raiſing Forces 
for any Publick End or Purpoſe, as to reform Re 
-ligion; or the Laws, to remove. Perſons from the 
Miniſtry, &c. and putting themſelves in a Poſture | CY 
df War, by chooſing Leaders, is a Levying of War, 
and Tteafon. But thoſe that join, themſelves td 
Rebels, &c: for Fear of Death, and return the 5 
firſt Opportunity, are not Guilty of Treaſon. ” 1 
* 9, 10. Kel. 35. . 
Adhering to the King's acl. is giving Ai 
br Aſſiſtance to them, either within the Real) 


dr ont; - AY up the * 5 Forts, 9 o 
Abroa ww 


-S- 


1 * 
0 'The' — 


Abrbad or at Home. By 2 & 3 Ann, it is made 
Treaſon for any Officer, or Soldier of this. Realm 
to hold Correſpondence: with any Rebel, or Enemy 
to the King, or to give them any Advice, Informa- 
tion by Letter, Mefluage, c. And if any Sub- 
5 JD within Great ae or Ireland, or without 
the ſame, ſhall inliſt himſelf, or promote any Per- 
ſon to liſt with Intent to go beyond Sea, to ſerve 
any Foreign Prince, State, Cc. as a Soldier, with- 
out the King's Leave, he ſhall ſuffer, and forfeit, 
as. in Cafes of Treaſon. Stat. 12 Ann. 
Compaſſing to counterſeit the Great Seal, is not 
N there muſt be an actual Counterfeiting, 
. it muſt be like the Kiog's Great Seal: Thoſe 
who Aid and Conſent to the Counterfeiting of 
the King's Seal, are cqually Gulity with the others. 


0. f 15, 
Not only thoſe who Counterfeit. or en — — 


* 


4 


- Treaſon; but alſo thoſe who have Authority to 


| CON 45 Coin Money, ir they make 25 of greater All oy. or 
leis Weight than they ought. Clipping, Waſhing, 


4 18 or Filing, &c. the Coin of this Kingdom, is made 
©, High. Treaſon ; but then there ariſes. no e 


oe tion of Blood, . of Dower, Cc. 3 Elis. 8 


99 W. 3. 
Bs.” * When A Perſon is \ indifed for Treaſon, — * | 
* by Corruption of Blood may be made, he ſhall 
have a Copy of the Indiament five Days before 
Trial, to adviſe with Counſel, &c. And ſhall be 
admitted to make a full-Defence by Counſel learn- 
ed in the Law; his Witneſſes ſhall be examin'd ful- 
* on Oath, and he ſhall not be Tried. or Attaint- 
ed, but by the Oaths of two lawful Witneſſes to 
"the ſame Overt Act, to * produced Face to Face. 


Pets * 27. N ; 
g | e . » 1 


bot the King's Authority, are Guilty of High 9 
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Trreaſons committed out of the Realm, may be 
tried in the King's Bench by good and lawful Men, 
as if the Offence had been committed in the 
County of Middleſex; or before ſuch Commiſſi- 
oners, and in ſuch County, as the King ſhall ap- 
point. And on the late Rebellion, it was en- 
acted that High Treaſon committed Within the 
Realm, might be tried in any County, but ex- 
tended only to Perſons in Arms, Cc. Stat. 
I Geo. 1. * . | by 5 | 
The common Judgment in High Treaſon is, 
that the Offender ſhall be Drawn, Hang'd and 
Quarter d, &c. But where a Peer commits. Trea- 
ſon, the King uſually remits all but Beheaging ; 
though for Murder, a Peer ought to be Hang d, 
and not Behesded 3 . 17 bo og 


— 
. 4 
* 

— 


He that offends the Commonwealth, is under an Ob- <a 


ligation to yield Satisfaction to it; and as Debts 
are Diſcharged to private Perſons by Payment 


ſo Obligations to the Publick, for diſturbing So- 
ciety, are Diſcharged when ithe Criminal under- 
goes the Puniſhment affix'd to his Crime. Crimes 
dugbt not to go unpuniſh'd ; and evil Men fear to 
end for Fear of Pain: Iris therefore Neceſſary” 


that Pains ſhould be ordain'd for Offences.” ASF7 
the King is the Head and Safety of the State, At- 


temprs, and even Intentions, againſt him, are mi 
Criminal than againſt any other Perſohs; and 
the Puniſhment hath: the greater Severity, to 
ſhew the Greatneſs and Odiouſneſs of the Offence: 
The King's Title ought to be own'd by his Sub- 
jects, becauſe derived to him by Law, and the 


King not only owns, but protects his Subjects In | 1 


Levying War, Sa. the People are nbt to do any 
Acts for publick Reformation, of which they ard 
not Judges: But without Overt Acts, there cannot 


de regularly any Proof of Treaſon. | Enemies to 


the King are thoſe that are out of the Allegi- 
„ ance of the King, and not Subjects, either in War 
br Rebellion, who are Traitors. Soldiers are the 
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Defence of a Kingdom, and ſhould not go into a 


Foreign Country, without Leave, becauſe they m 
Fight againſt it. The King's Great Seal is of that 
high Concefnment for his Honour, that it ought 
do be the higheſt Crime to Counterfeit it; as like- 
wile the Coin, which is the King's, and the viſi- 
le ſubſtantial Credit of the Nation. In Treafon 
ther muſt be two Witneſſes, becauſe of the heavy 
Penalty attending it, viz. Forfeiture of Eftate, 
and Corruption of Blood, c. Beheading being 
- Part of the Judgment for Treaſon, the King is ſa- 
P tisfied with it, to a Peer; but for Murder he can- 
not,, becauſe it is no Part of the Judgment. 


- Miſprifion of Treafon is where a Man knoweth 


of any Treaſon, and conceals the ſame ; but it 
- _ muſt be a bare Knowledge only, 'for if he Con- 


ſent to the Treaſon, he is a Traitor. H. P. C. 
1 8 IG, 8 | 

Where one knew that another had committed 
any Sort of Treaſon, and did not Diſcover the 
© ſame to the King, or his Privy Counſel, or ſome 
Magiſtrate, this bare Knowledge and Concealment, 
was High Treaſon at Common Law; though now 
2 Man muſt Aſſent to ſome outward Act, to make 
it Treaſon; as where one having Notice of a 

Meeting of Conſpi inſt the G 
Meeting of Conſpirators againſt the Government, 


daa able Conſultation, and Conceals it. 3 Inſt. 138. 

3 ® If one be only told in general, that there will 

| be a Rebellion, without knowing the Perſons con- 
cern'd in it, or the Place where, &c. this uncer- 

tain Knowledge may be conceald, and it ſhall not 

be Treaſon, e a 


2 Crime is known, the Criminal ought * 


. 


=” goes into their Company, and hears their Treaſon- 


Concealment of Offenders is a very great Offence ; 
# | for by that Means Traitors are permitted, if not 
enabled to perpetrate their Treaſons. Wheneyer 


„ 
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let go, before Kae to Juſtice; and Aſſent to Y 
any Criminal Act, which ſhews an Approbation of 
it, makes a Man, in ſome Ss Parker of 
the Crime. 


Erie Treaſon i is 2 Crime ate one. out of Ma- | 4 
lice takes away the Life of a Subject to whom 


Petit Treaſon, 


he oweth Special Obedience: As when a Servant 


Killeth his Maſter, a Wife her Husband, a Secular 
or Religious Man kills his Prelate or Superior, to 
whom he owes Faith, &c. 3 Inſt. 20. 
If a Wife and her Servant conſpire to kill the 


Husband, and appoint Time and Place for that Pur- 


_ but the Servant alone in the Abſence of che 9 1 
ife killeth him, this ſhall be Petit Treaſon g 


both. If a Wife or Servant procure a Stranger to 50 
kill the Husband or Maſter, in the Abſence of ſuch. . 


Wife or Servant, neither the Procurer or Actor 


are Guilty of Petit Treaſon, but of Mutdet only: 

But if the Wife or Servant be either actually pre- 

ſent when the Crime is committed, or preſent onyx 
in the Judgment of Law, ſuch Wife or Servant 1 - ® 


Guilty of Petit Treaſon, and the Strapge of Murs 
der. Dyer 128, 332, Moor 91. © * 2 
Aiders, Abetters, and Procurers are within the 
Act againſt Petit Treaſon ; and Perſons Accuſed of 
Petit Treaſon, ſhall be judg'd either Guilty or Not 


guilty, Principal or Accellary, according to th 2 
Rules of Le other Caſes: So that if the the. _—_— 
appear to have been done upon a ſudden falling 4 
out, or in the Party's. neceſſary "7 vie Ry = 
1 cannot be Petit W H. * . bw - 
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Ts chai Violence on ar Perſin to PE co we owe 


e 


and if ſhe be preſent in 
ing in the ſame Houſe, 
Where there is no Malice, the Law . erte- | 


tence, though 


it be not the King, but a Sub- 


ject, adds to the Tranſgreſſion; and it is a Kind 
of Petit Rebellion, to be Guilty of Petit Treaſon. 
When a Wife, Oer. 
der her ann and is preſent when done, ſhe 

eipal Offender, for her Preſence 
e 48 4 procured, as it were, her own ; 


te is. 


makes t 


rocures a Stranger to Mur- 


K of Law, as be- 
c. it ſhall be ſufficient. 


© anlates' W 4 an N ; 
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FF Cauſes, Civil or Criminal, before a 
abeording to the Laws of the Realm. « ; 
"My Lord Coke tells us, that the moſt general | 


\ Trials. 
TT} Is as for © hs Extnioation of all 


Judge, 


Rule. is, that every Trial ſhall be out of that 
within which the Matter 


Ton, pretinct, Ce. h 


of Fact Triable is a 
for the better K 


e Pr 
N 


Iro' 


ment is taken, if no 
out. *. 5 
If à Cr inlge] confeſſes bis Crime, ches has 


1 Taft, 


125. 3 Inj 


* 


ged, or the neareſt thereunto, 
Knowledge of the Fact committed. 
But when an Hndlictment is found againſt a Perſon, 
ig the* proper County, it may be heard and de- 
Fermined in any other County, by Special Com- 
miſſion, though the Trial ought” to be by 
County. In Caſes of Murder, Felony, 
the Offence ſhall* be tried where the Indict- 
ecial Commiſſion be ſued 


Jurors of 


no Occaſion to proceed to Trial, they have then 
Nothing to do but to pronounce Sentence as the 


Law dire&s ſor the Crime he confeſſes 
Criminal ſtand Mute, 
1 Bath cut oe his Too 


"IT 


But if a 
of Stubborneſs, or if he 


or he does not Plead di- 


rectly 


"iu The Realon's of- the Lats 


realy to the Fact, os, put himſelf upon -» ns 
his Country, he ſhall be put to the Penance, 
Pain fart & Dure, in Calbe of Petit Treaſon and 
Felony, and forfeit his Goods, not his Eſtate: 
But in Caſes of High Treaſon, and Appeal of 
Death, if the Criminal. ſtand Mute, he ſhall ne- 
vertheleſs have Judgment as if he were zried and 


convicted. 2« 1nſt. wh 3 luſt. 277,327. 11 Rep. 
O. 8 HIT 1 * 4 


_ hs Criminal or Ca- apitah Gabs, afies: Sant de 
a new Trial may 3 Granted, on Cauſe ſhew§n: 
But it ffiall not be generally after Acquittal. 
Where a Man is Acquitteth upon his Trial, on a 
malicious Proſecution, he ſhall have a Copy of 
the Indictment, and a Certificate from the Judge, 
that he was acquitted thereof, whereupon he may 


bring his. Kade for e or * the ** * 


on = e Ta Falls FTE OY 
of, Criminals. In common Caſes, the Trial muſt 
Ds hack i in and hy Jurors'of the County where the 
5 „26 was committed; and Special Commiſſions ars 
ſoldom iſſued, bur to expedite or faeilitate Ju- 
ung in naniſhing Offenders. Confeſſion is ſtron 5 - 
r. than, where a Perſon is found Guilty on Tft, 1 
fr ough he be found Guilty by Verdict, yet he 28 33 
nocent, which cannot be ſuppoſed where. 
di 12 2 When a Felon refuſeth to Plead, 
= 1 may be no Trial and Conviction, to ineur 
Fe'osrfeiture of his Eſtate; for Preſervation where- _ ye" 
4 Wo” to their Families, ſome ſtout Hearted Crimi- + ÞÞ} 
hals have undergone Pain fort & Dar, and been 
Pr  preſi'd to Death. A Man being Tried and Ac .Y 
$) | quitted, he has generally anſwer d the Law. And 3 
where a Perſon, on an unjuſt Proſecution, is ao. 
- bo ſhall have Damages, Sc. in ſome 3 
to wad his, TY 9 e 
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In Civil Caſes, Real Actions, and Cauſes grown 
to Iſſue, are tried by a Jury of twelve Men of the 
County where the Cauſe of Action aroſe, whether 
they are brought down in Time of Vacation, &c. 
4 A Trial in Court, where the Iſſue tried is not 
1 joined, is not good, except it be in Caſe of an 
Iſſue in Chancery in the Petty-Bag Side, and from 
thence ſent to be tried in B. R. On due Notice 
given of Trial, the Defendant muſt proceed to 
Trial, or Judgment ſhall be had againſt him by De- 
fault: And if a Plaintiff neglects to bring his Cauſe 
to Trial, or refuſes to try his [ſue after it is join'd, 
in ſuch Time as he ought by Courſe of the Court, 
the Defendant may take a Venire facias directed to 
the Jury, to try the Cauſe by Proviſo. Comp. 
Attorn. 324. 23 H. 8. c. 175. N 
When exceſſive Damages are given by a Verdict, 
the Verdict is given againſt Evidence, there was a 
Surpriſe had in the Trial, or any Fraud, &c. the 
Court will order a new Trial. And in Matters 
ol great Weight and Difficulty, or where the Title 
in Queſtion is intricate, the Judges above, upon 
Motion and Oath made, that the Matter to be 
tried is very Difficult, or of great Value, will or- 
; 1 der a Trial at Bar 3 and then the Jury and Wit- 
= neſles muſt attend the Courts at Weſtminſter. 
o 
Trials at Bar are appointed by the Stat. Veſtm. 
2. where the Cauſe requires Maguam Examina- 
tionem; and Officers of the Court, &c. may in- 
ſiſt upon a Trial at Bar, aſter which a new Trial 
is not to be granted. 1 Salk. Fab, rt 
There muſt be an [7 ue join'd to bring the Matter 
| before the Jury: And Trials are to be brought 
1 on in Time by the Plaintiff, or the Defendant 
may try the Cauſe, to free himſelf from the Trou- 
E ble, and recover Damages for unjuſt og, 
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Pleads no Wrong, the Jury bring in for the Plan- 
tiff, that it is a Wrong, or for the Defendant, 
that it is no Wrong. A Special Verdict is when 


T be Judges may in all Tranſitory Actions alter 
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New Trials may be had on Fond Cauſe ſhe wn, 
but not otherwiſe, which woul 
mon Laws, to the Prejudice of the People. Tri- 
als at Bar are more ſolemn and ſatisfactory than 
Trials at the Aſſiſes; but the Court of B. R. is 
not to be too much loaded with Trials of Cauſes 
and Matters of Fact, becauſe it would hinder Pro- 
_ ceedings in Matters of Law, the proper Buſineſs 
of the Court. e e 


the Venue, from the Place where by the Law it 
ought otherwiſe to be, if they believe there can- 
not be an indifferent Trial in the County where 
the Venue was firſt laid. 2 Lill. Abr. 634. | 


Becauſe the Judges are bound, as much as in them 
| lies, to ſee that equal Juſtice be done. 


— — 


* 


Qerdict, 


Erdict is the Anſwer of a Jury made in any 

Cauſe, Civil or Criminal, committed by the _ 
Court to their Trial: And it is General, or Special. 
General Verdict is that which is given or brought 
into Court, in like General Terms to the General 


Iflue ; as where the Defendant in Difleifin, Cc. 


1. 
. . 
: 


they ſay at large, that ſuch a Thing they find to 
be done by the Defendant or Tenant, and decla- 


ring the Courſe of the Fact, as in their Opinion 43 

it is prov'd, as to the Law, upon the Fact, they®s | = 
pray the Judgment of the Court. And where a: * 4% 
criminal Fact is found Specially, it is ſomerimes, *" 


weaken the Com- * 
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refert's to the Lord Chief Juſtice of B. R. and all 
the Judges, c. 1 Co. Inf. 226, 327. 

There is alſo a Privy Verdict given in ſome 
Special Caſes, which is taken out 07 Court, but 
then the Verdict muſt be afterwards Pronounced 
in Court; and the jury when they come into the 
Court may, if they think fit, Diſſent from it, 
and give à contrary Verdict to that which they 
gave privately, before recorded, which laſt Verdict 


tall ſtand. And no Privy Verdict can be given in 


Criminal Cauſes, as. Felony, Ec. 3 Inſt. 110. 
Raym. 193. | 

The Plaintiff and 8 may conſent to have 
the Jury find a Special Verdict; but though they 
do give ſuch Conſent, the Jury may give a Gene- 
ral Verdict. In all Caſes and all Actions, the 
Jury may give a General or Special Verdict, and 
the Court is bound to receive it, if pertinent to 
the Point in Iſſue; and if the Jury doubt, they may 

refer themſelves to the Court, but are not oblig'd 
ſg to do. A Special Verdict in Civil Caſes, ought 
to be prepared by Counſel, and be delivered to 
the Jury to conſider of before they deliver their 

Verdict in Private to the judge: And when the 


Court doth direct the Jury to find a Special Ver- 


dict, one of the Counſel on each Side are to agree 
upon the Notes of it, and give them in under 
their Hands to the = 2 Lill. 645. 35 reer 
i enn 
If ih the "Wi will cake ypen- Seen find; 
. contrary to the Directions of the Court, any Thing . 
in Matter of Law, the Court will receive the 
Verdict. And the ancient Courſe of i laying 2 
Fine on Jurors, barely for giving à Verdict againſt 
the Directions of the Court, & c. is condemned as 
Illegal: But the Fary in this Caſe had beſt take 
Care they do not incur” the Penalty. n 3 | 
als. 
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for a falſe Verdict. Where à Verdict finds Mat- 
ter uncertainly, it is inſufficient, and no Judgment, 
ſhall be given theteupon; as if an Executor 
plead Plene Adminiſtravit, and Iſſue is joined, 
thereupon, and the Jury finds that the Defendant 
hath Goods in his Hands, but find not to What 
Value, this is uncertain bed inſufficient : So a Ver- 
dict that finds Part of the Iſſue, and nothing for 
the Reſidue, is inſufficient' for the Whole; for 
they are charged to try the whole Iſſue. A Ver- 
dict muſt in all- Things anſwer the Iſſue; though 
if the Jury find the Iſſue and more, it may be good 
75 the Hue; and void for the Reſidue. Upon an 
imperfect Verdict, a Jury ſhall be ſummoned 
to try the i. again. But if a Verdict may be 
any ays rued ig make it good, there ought 
to be 2 Confiral n of * make it 2 

C. Lit. 2% 1 Leo/142. 3 eu, 25 +. 

A. brings Writ of Annuity againſt: B. and chey 
being at Iſſue, the jury found for the Plaintiff, 
and alſo the Arrearages,. but did not Aſſeſs any 
Damages or Coſts; the Verdict was Imperfe&, 
nor could it be ſupply” d by a Writ'of Enquiry of 
Damages; but the Plaintiff releaſed his Damages 
and Colts, and thereupon had Judgment. 11 2. 
4 If in an Action upon the Cale, brought for 
ſpeaki of ' Scandalous Words, the Jury find that 
the Defendant did ſpeak Words which are Action- 
a; 0 it a 1 op that the Words found are not 

Declaration, this is not 8 good 
1 Tin. 23 Car. B. R. 
A Verdict found againſt a Record, hs is of 


a higher Nature than any Verdict, is a void Ver- 


dict. But a Decree in Chancery is not a Record, 
but a Decree Recorded, the Chancery being no 


Court of n, unleſs it be eee Things 25 
tat 
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tated in the Petty-Bagg Office. Styles Reg. 600, 
635. TS. | 1 5 
The Statute of Jeofails helps Errors after Ver- 
dict, in Perſonal Actions; but not in Criminal 
Cauſes or Real Actions, Actions Qui tam, &c. 
2 Lill. 647. 5 | For, 


 AGeneral Verdi& is generally brought in by a jury; 

but in extraordinary Cales, it in at To * 

J in a Special Verdict, that the Truth may be the 

1 better Diſcover'd and Diſcuſſed, and Jultice Ad- 

miniſtred. Privy Verdicts are "ſometimes given 

"7 in when the Court is up, but Verdicts given in 

open Court are the beſt. In Criminal Caſes, 

which concern Life and Member, Privy Verdi& 

may not be given; becauſe in theſe Caſes the Ju- 

ry are commanded to, look upon the Priſoner, 

and ſo the Priſoner ſhand be preſent, which he 

is nor. The Notes of Special Verdict in a Civil 

Cauſe, are to be agreed upon by the Counſels, 

that the Verdict may be perfealy drawn up, o- 

. therwiſe the Judges will not argue the Matter. 

| The Jury may find according to their Knowledge 

* and Conſciences, though it ſhould be contrary to 

. the Directions of the Court; but this muſt be 

, * dane with great Caution. Upon uncertain and 

inſufficient Verdicts, no ſufficient Judgment can 

30 de given. But where a Verdi& may be good, it 
23 TE: Hall be made ſo for the Preſervation of Thin 

. and that nothing may be "fruitleſs," or done in 

vain. Words in the Declaration only are put in 

I ſſue, to the Jury, to be Tried, and none others. 

A Record proves it Self, and proves a Verdj@ 

againſt it falſe. The Court of Equity in'Chance- 

ry is not of Record, but what is called an Arbi- 

trary Court. * F451 


n n 


If @ Juryman withdraw from his Fellows, or 
keep them-from giving their Verdi&, without gi- 
2 ving any Reaſon, he ſhall be Fined; but if be 
F + ' differs from them in Judgment, in the E 
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ſhall not be Fined. If the Jury after the Evi - 
dence given unto them at the Bar, do at their on 
Charges Eat or Drink, either beſore. or after they 
are agreed on their Verdict, it is Fineable ; but it 
ſhall not avoid the Verdict: But if, before they be 
agreed on the Verdict, they Eat or Drink at the 
Charge of the Plaintiff, if the Verdict be given 
for him, it ſhall make void the Verdict: If it be 

iven for the Defendant, it ſhall not avoid it. 
And if aſter they are agreed on the Verdict, they 
Eat and Drink at the Charge of him, for whom 
they do paſs, it ſhall not make the Verdict void. 
1 Inſt. 228. / Fre 


Conſcience allows a Juryman to differ in Judgment 
from his Fellows, but then he may nor prevent 
them from the Exerciſe of their Judgments. For 
Prevention of falſe Verdict, the Law is very 
careful in fixing the faulty Verdict, on the faulty 

| Perſon only. And after the Jury are Agreed, it = 
can be no Bribery or Crime to Eat or Drink at 
the Charge of either Party; nor before, at their: 
own Charge, though it is Fineable, becauſe it ie: mn 
contrary. to the Direction of the Law, and they ' i 


ought not to do it but by the Conſent of te 2 | 
Judges, in Caſes of Sickneſs, &. as >» 


In Capital Caſes, if the Jury do not all agres WM 
upon their Verdict, they may be carried in Carta Wl 
after the Judges round the Circuit till they are 

reed; and in ſuch Caſe they may give their _ |} 
erdi&t in another County. 1 Inſt. 217. 1 V nt. 
 \ 97. 2 Hawk. P. C. 211. RET. = 


A Verdia muſt be aQually given in Criminal Ca es, «SM 
where the King is Party, and the Jury managed 
a ccoxdingly. . ; | 
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N Uſe tiny be raiſed two . Ways, as | 
Is ther by Tranſmutation of the Eſtate, or 
without it. Thoſe that ariſe by Tranſmutation of 
Eſtate, are by Feoffment, Fine, Recovery, Cc. 
FE. — and thoſe that ariſe without Tranſmutation, are 
du | Bargain and Sale Inrolled, and Covenant to 

ſtand ſeiſed to Uſes.  Plowd. 301. 1 Rep. 121. 

There muſt be a Conſideration to raiſe thoſe 

Uſes that riſe by Bargain and Sale, and Covenant 
cd ſtand ſeiſed; as Conſideration of Money, Na- 
Ez tural Love, Cc. Bur Uies may be good to a Man's 
Self or Family, without any Conſideration, though 
„Hot to others. 

Privity of Eſtate, and Confidence ig the Party, 
are the two great Pillars by which Uſes are ſup- 
ported. And Uſes may be made to a Man and 

the Wife he ſhall afterwards Marry, ot to the Uſe 
© > of | His firſt, ſecond, or third Wife, &c. If par- 
= -- ” -rties to a Deed, declare that one of them ſhall 
make a Feoffment, Levy a Fine, e. to the Uſe ' 
and latent, that one ſhall hold for his Life, and 
aſter his Death another in Tail, and after that 
2 a Third in Fee ſimple, &c. the Eſtate ſettleth ac- 
cordiag to the Uſe and Intent of ſuch Deed de- 
1 Its by Virtue of the Statute 27 H. 8. c. 10. 
A Man may ſettle Lands to Uſes, and reſerve 

1 power to make further Uſes; but if Lands are 
once fold, and ſettled to Uſes, the Party makes 
he Uſes, may not create any further Uſes : And 
5 8 the Eſtate, out of Which an Uſe ariſeth, 
is gone, the Uſe is gone allo. Uſes may be made 
void by Rgleaſe, Power of Revocation, &. And 


| where there . a Power of Reyocation, a new De- 
N | | claratiorn 
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claration of Uſes is a ſufficient Revocation, of the 
former, without any Thing more: Alſo if a Man 
make his Will, and Deviſe the Lands, without ma- 
king any expreſs Revocation of the Uſes, it ſhall 
be judg d a. good Revocation. 1. luſt. 237. Dyer 
186. Hob. 312. Fa ON 

A Uſe and a Truſt were all one at Common 
Law ; but are now diſtinguiſhed by the Statute of 
27 H. 8. which directs the Operation of Uſes. 
The Limitation of a, Ufe was at the Common 
Law but a Matter in Equity, and the Party con- 
cern'd was relievable upon it, no other Way but 
in Chancery, as in Caſe of a; Truſt; but ſince 
the Statute, the Law takes Notice of them, and 
veſts the Uſe in Poſſeſſion. Se 646. Stat. 27 H. 8. 
Ceſtuy que Txuſt, cannot take the Profits of the 
Land ſettled by the Truſt, but hath only hig Re- 
medy for them in Equity; the Eſtate in L in 
the Land being only in the Party that hath the 
Traft. . 2 Gl. old. 25 
Tbe Chancery will compel one to perform. 2 


Truſt which he bath taken upon lum: But Con- 


veyances by Way of Truſt, are not ſo much fa- 
vour d 48 plain and dir ect Conveyances of Eſlates. 


Uſes were invented upon the Stat. of Meſtm. 3. tin 

pvPhich Statute no Uſes were known. And becauſe 
in Time many Deceits erept into Practice, by ſet- 

ttling the Poſſeſſion in one Man, and the Ve in 
another, by 27 H. 8. it was Enacted, that the 
Uſe and Poſſeſſion of Lands ſhould always ſtand 
united. Before this, a Feoffee to whom the Deed 


was made to Uſes, was Owner of the Land; 


feoffed; for, as before the Statute the Poſſeſſion 
ruled the Uſe, ſo now the Uſe governs the Poſ- 
ſeſſion. A Man who appoints Uſes, may lawfully 
create further Uſes, ſo long as he has a Right to 
doit; but when the Eſtate is fold nd gone, it is 
nu0 longer his, to ſettle to Uſes. Uſes, e. not 
„„ 5 abſolute, 


1 


but now thoſe are Owners to whoſe Uſe he is En- 
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| abſolute, a Perſon may Revoke; and on a new 
. Declaration of Uſes, the old Uſes are Revoked 
dy Implication. Since the Statute of Uſes, the 
Common Law takes Notice of them ; but the Sta- 
tute Law leaves Truſts as they were, and the Lay 
generally takes no Notice of Trufts | 


. Uſury. 


Jury is the Gain of any Thing by Contract, 
A above Principal Money Lent, exacted iri 
Conſidetation of the Loan: And exceſſive Uſury 
is liable to the Forfeiture of treble Value of the 
Money taken, by Statute; and if Judgment cannot 
be given on the Statute, it may be given againſt 
the Party at Common Law, which is Fine and 
Impriſonment. 3 Iuſt. 151. 3 Salk. Rp. 391. 
The Statute 12 Ann. c. 16. is callefl the Statute 
againſt Exceſſive Uſury; and by this Act no Per- 
ſon ſhall take for the Loan of any Money, above 
the Value of 57. per Cent. per Ann. ntereſt, and 
ſo aſter that Rate for a greater or ler Sum, or 
ſhorter or longer Time, in Pain that aſt Bonds and 
Contracts to the contrary, ſhall be void; and the 


Receiver ſhall forfeit treble the Value of the Mo- 


ney. Lent, &c. It has been adjudged on this 
Statute, that a Contract for 6 per Cent. made be- 
fore the Statute, is not within the Meaning of it. 
And if a Man continues old Intereſt on a Bond, 
the Bond ſhall not be void as Uſurious. Raym. 

197. 1 Hawk. P. C. 246. "7 
A Fine levied, or Judgment ſuffered, as a Secu- 
rity for Money borrowed, may be avoided by an 
Averment of a corrupt Agreement, as well as any 
common Specialty. 3 Nelſ. Abr. 509. But there can 
be no Uſury without a Loan; and it is not Uſury, 
if there be not a corrupt Agreement for wore than 
| k | Statute 


3 


% 


Oz, Ebe Realon ot the Law. 
Statute Intereſt ; and the Defendant ſhall not be 
puniſhed, unleſs he receive ſome Part of the Money 
in Afﬀirmance of the er, Contract. 3 Salk. 390. 
1 Lutw. 273. 
If a Man by Special Af reement 2h to pay dou- 
ble the Sum bortow'd, Cc. or extraordinary In- 
tefeſt, by Way of penalty, and in Lieu of Da- 
mages for Notipayment of the 7 Debt, it is 
not Uſuty': So, if the Intereſt e 9 per Cent. 
ph potlibly both "Principal and Intereſt re in Dan- 
as if a Bond is to pay Money KA the Re- 
ern of 2 Ship from Sea, e. a Grant is made 
of an Annuity; or Rent-charge*for Life, Ct. Oo. 


Fi 509. 33 Rolf. Abr. 86 12. 00 89. 5 Rep. 69. 


4 $5, 


Wn 'the Divide AY Vfury who furbidden among che 
— ys And in former Times, if any one lch 
in Bene aſter his Death nas, been — ta be · 
Uſarer. de, Goods and hattels were eir- 
2 to the K he, _ Our Statutes, on 4 be 


allow not Uſury, but puniſh the Exceſs 5 
. 2 Contra&'or Bond before the Statute, cannot be 
Wuithin it, any more than Offences. be generally pu- 
niſn d by a Law made ex poſt, facto. A Loan, ana 
5 corrupt Agreement for it, make the Uſury; and 
"gy receiving Part of the Intereſt, the Agreement 
' 4s executed, But when the Party may pay the 
ty —_— and ſo diſcharge himſelf of the extra - 
ior! © ET he atereſt,. it is not Uſury, for it ſhall bo 
9 adjudg” \Feule that he did not do it; 3 
e oY 955 Fee: as common ee, 
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dete of Haw, | 
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THEN an ez 150 { 

Von tet mont or Con- 
. 7c. lent, or de- 

ace 1 the Defendant, may wage 
ais Lav ,U 1 92 55 that owes 
not the Money, or dn not the Goods, in Man- 


ner and. orm as, the 1 50 declared. 
He that wages Law, mult, al 147 bring fix Com- 
purgators with him, who are to ſwear, that they 
believe he ſwears true; he is to ſtand at the End of 
the Bar, and the Secondary of the Court aske, whe- 
tber he ay * bis Law, if he e will, 
3 hir and 


tion ra an orm 
as 5 Said. 2 8 and Er So 
help me God. Before he takes the Oath, ae hin. 
tiff is called by the CF 5 fog and if 9 7 = 
appeat he beco ee NY a then 

ſendant goes quit, witl W 8 his Goch, = 
the Plaintiff may bring another an, ; ou If be a | 
pears, and the Defendant ſwears that he owes the 
+ Plaintiff nothing, and the Perſons who are his Come 
” purgators do give in their Verdict, that they be- 
lieve he ſwears true, then the Plaintiff is barred 
for ever. Co. Lit. 1 15 5, &. - 


I | | The 


The Defendant cannot wage his Law in an Ac- 
tion which ariſeth upon the Reality; as for Ar- 
rearages of Rent, Ct. which'doth ariſe out of the 
Land. And Actions of Debt may be turn'd into 
Actions upon the Caſe, by Indebicarus Aſumpfit, 
wherein 77 Defendant all 's not Fa adam his Law. 


1 Taft. 29 

Where Telgor or Tits thave' 2 
their Law, no Action will lie nt the Execus 
tot or A Atthinifttacor, | * a” 


Tus Lal incenty char of Lin 0 fh i 
Caſe of the Plaintiff ant — Evidence, and 


- when he 2 of N an 
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5 20 1 it may bel Waded chat the ' 
' miy be en and not arts Low 
ved, but by D of the —.— ec the 


111 er roſume will forf wes himſelf, This: 
Yager of Fo coſt pry 12 rhoſe "Times 

| was 
nn, jr not 1 n this King- 


dom; "ut tt . W — ſome: Men 
are groon ſo large, w vas forced to find out 
- another Pre viz, Action of the Caſe, u 


. e J nor be defiled, as a Debts 


122 his Law, it is as muen 
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- Warranty, | Ae 
8 is 2 Promiſe or 8 TT 
-by the Bargainor, ſor himſelf and bis Heirs, . 
to 3 or Secure the Bargainee and his Heirs, 

ainſt all Men for the Enjoying of the Thing 
7 ork  Braf: bib. 2. . 

A Warranty is Real or Neben 5 and Sir 1 
Coke defines a real Warranty to be a Covenant 
ReaFatiriexed' to Lands, whereby a Man and his 
Heits are” bound to Warrant the ſame to ſome 
other. and bis Heirs; and that they ſhall quietly 
hold and enjoy; the Lands, and upon Voucher or 
by Writ of Warramia Chart, to yield other Lands 
and Tenements to the Value of thoſe that ſhall be 
evicted by elder” Title. 1 Co. Taft. 365, 384. 

| Warranty is ald of three Kinds, viz. Warranty 
Lineal, where a Man-bindeth himſelf and his Heirs 
by Deed to Warranty and dieth, and the Warranty 
deſcends to the Heir; which binds: the Right of 
Fee-fimple, though nor the Right of Im Eſtate-Tail, 
unless Ae be 15 0 Warranty with Aﬀerts in Fee- 

ſimple: Warranty Collateral, where Tenant in 
Tail diſcontinues or Alienates the Lands, and then 
dieth leaving Iſſue, and the Uncle Releaſes to 
the Diſcontinuee with Warranty, and dies with- 
out Iſſue, this is a Collateral Warranty to him who 
is Iſſue in Tail, and bindeth his Right without Aſ- 
ſets, it deſcending upon him, and he cannot make 
2 Title to the Entail from his Uncle, or ſhew that 
he is his Heir, &c. Warranty by Diſſeiſin, where 
one that hath no Right to the Freehold of an- 
other, entereth and conveyeth it away with War⸗ 
ranty; which ſhall not bind the Perſon Diſſeiſed. 


Lit. 697, 698, 703. 1 Juſt. 3 74, 3 76. : 
„ 3 


By Statute, all Warranties made by Tenant bon 
Life, of any Lands coming or diſcending on him 
in Reverſion or Remainder, ſhall be void; and all 
Collateral Warrantjes made of Lands, 2 by any 
Anceſtor, who, had not an Eſtate of Inherjtance 
in Poſſeſſion therein, ſhall be adjudged void agent 
the Heir. Star. 4 & 5 Ann. 

A Warranty. is commonly added to a Deed of 


1 eofiment ; and Deeds of Giſt r 7 —.— 
have a Warranty in Law implſed.” | i 


This Head is one of the moſt — Wa bf WHEY 
85 * Kan en ö And it is rea ſonable a 
©. Man ſhould Warrant to another what he 1 
| 2 s The Statute of Glaeser ordains "th 
9 of the Father Mall be no Bar | 
; 125 Son for the Lands coming by the Heritage of 424 
the Mother, Sr. becauſe of the Blood \und'parti- x3 
cular Right he hath in him; though befure that 4 
Sͤtatute, every: Warranty which d ded to thoſe 
*  . . Who were Heirs to the n barr d the ſame == 
Heirs to dem ® 69 any of the Lands; And as to'a _ 
Warranty de ending, 1 it is where, ir o Deed with 1 
Warranty had been made, the Right of the . 
Lands ſhould have deſcended to the Heir, and he 
would have conyey'd' the Deſcent from Father. ta 
| Son, Sc. A Warranty is intire, and being law: 
Fully made by Perſons having Right, is generals 
Iy a Bar againſt every Perſon on whom it Deſcends, 
DP 
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55 | Witneſſes, 
| As one that proves wake 


t any 


es © 
Thing to a Jwy, en r Yy e 


Teſtimony 


; 1 
8 e e 


— in Caſe of 1 pain Attainted c 
rdic, ade of . 7 „or lx. 

of Perjury, Forgery * Elix. 
Ms hae by Judgment hath 3 the Pillory ; 
95 Perſons convicted of Felony, not pardoned; 
an Alien Infidel, @c. may Por. 880 5 but 
a — — wha way e worn on the Old Teſtament ; ; 
Kinſmen, tho never fo near related, Tenants, Ser- 
vants, Attornies for their Clients, one of the Ju- 
ry. upon Trial, and others not Infamous, which 


* want not Underſtanding, or are not Parties in In- 


tereſt, may be Witneſles. 4 1215 279. 1 Fem. 197. 

One that claims an by a Deed, may 
not be allow'd as 2 4 Wines to prove the Deed. 
One — "ways is the — 4 of 
Land Queſtion, i vot be perm 

itneſß in the Cauſe. A Man that — * 1.x 5} hoc 
tor of a Will, is not allow'd to 1 15 4 Wiel to 
| pe that Will. And he that hath Lands given 

by a Will, may not be a Witneſs to prove 

it; but if he hath only a ſmall Legacy, or he Re- 
Aeaſerh his Legacy to the Executor, he may be a 
good Witneſs to prove Gs FO” 2 Roll. 455 625. 


2 EA. 701, 704- 
In 2 Trial which concerns a Corporation, Free- 


men of the Corporation may not be admitted as 
* Wimet: 


©}, 'The Readon ur the 2hb, 279 
Witneſſes for the Corporation, but other Inha bi- 
tants within the Corporation may. All theſe ſhew, 
that Witneſſes muſt not be Intereſted in the 
Cauſe. And a Man cannot be a Witneſs in his 
own Cauſe, unleſs it be in Criminal Caſes, as of 
Robbery on the Highway, Rape, &c. wherein a 
Man or Woman may be a Witneſs for themſelves. 
n 
Io a Jury one Witneſs may be ſufficient ; and in 
all Cauſes wherein the King is concern'd, the Teſti- 
monꝝ of one ſingle Witneſs is a ſufficient Teſtimo- 
ny, except it be in Caſes of High Treaſon. only, 
for there muſt be two Witneſſes. If a Witneſs 
| ſerv'd with Proceſs, refuſe to come: and give his 
Teſtimony in a Criminal Cauſe, the Court will 
grant an root apes at; 3 
And if it be in a Civil Cauſe, being tender d 
reaſonable Charges, the Party may have his Ac- 
tion upon the Caſe, to recover the Damages ne 
hath received for want of his Teſtimony. 5 Elix. —_ 
GS. his __ 
Perſons Guilty of Crimes, who have forfeited their 
Credit by Law, and thoſe who are the leaſt ſuſ- 
pedcted 4 Partiality, are excluded from giving 
Teſtimony in a Cauſe. An Alien is a Stranger 
born, and hath not the Privileges of a Subje8 ; 
but a Jew may be a Native, as we have many 
Jews amongſt' us; and therefore be a Witneſs. 
AWife may not be a Witneſs for her Husband, they 
being both one in Law; but Kinſmen, Servants, 
Ec. who a& not for themſelves, may be good 
Witneſſes. Wherever any Perſon has an Intereſt, 
| he may not be a Witneſs, for Witneſſes muſt be 
ever Indifferent. A Man may not give Eyidence 
in his own Cauſe, in Civil Caſes; for the Law 
_ . preſumes he will be Partial in ſpeaking for his 
.own Advantage ; but in Criminal Caſes, of Rob- 
bery, Sc. he may give his own Evidence, becauſe 


* 
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Crimes of this Nature may admit of no other 

Proof. Witneſſes are to appear and ive Teſti- 
mom, at their Peril, without which N wo 

<-.:? Wet be done, n 736 2 
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A Writ is the King's Precept, whereby any Thing 
AAA is commanded to be done touching a Suit or 
RD =o RA eb + corn 
= © AndWrits are variouſly divided; ſome, in Reſpect 
4 of theit Order or Manner of Granting, are term d 
Original, and ſome judicial. e ng. g's 
thoſe. which are ſent. out of the. High Court of 
' Chancery, for ſummoning a Defendant in a Per- 
ſonal or Real Action, before the Suit begins, or to 
begin the Suit thereby: Thoſe are Judicial, which 
are iſſued, by Order of the Court, where the 
Cauſe depends, upon emergent Occaſion after the 
Suit begun. And Original Writs bear Date, Teſte 
meipſo, in the Name of or relating to the King: 
But Judicial Writs bear Teſte in the Name of the 
Chief Juſtice of the Court. Nat. Brev, 5 1, 147. 
Writs, according to the Nature of the Action, 
are Real or Perſona]: Real are either concerning 
the Poſſeſſion of Lands, call'd Writs of Entry, or 
touching the Property, cal'd Writs of Right: Per- 
ſonal Writs relate to Goods, Chattels, or any move- 
able Thing, Perſonal Injuries, & c. Some Writs 
ate at the Suit of the Party; ſome of Office, ſome 
are Ordinary, others e Alſo Writs are 
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** 


O ThaReaſon'of the Lem. fy 
ho gave Inſtructions for it 3. hut if the Clerk, 


who makes out che Writ, commks any Error, it 
mall "be "Amended, by his Inſtructions: And if a 


Judicial. Writ be Ecroncous, it may be Amended. 
2 Lill. 716. R bs Nan Fa T6 RILS » | * 
Original Writs, defective in Form only, are A- 


bateable, if they are not Amendable by the Sta- 


tute, 38 in, ſome” Caſes they are, and in others not. 


Stat. 8 H. 6. And , Variance, between the Additi- 
ons, Sums, Cc. in the Writs and the Declaration; 
will Abate the Write. A Writ without a Teſte, is 
not good; and there ought to be fifteen. Days 
between the Teſte and Return of Writs, where 
the Suit is by Original, &c. If it be a Writ out 
of any of the Courts of Law at J/eſtminſter, it muſt 
bear Teſte ſome Day in Term, (not Sunday, which is 
no dies Juridicus) wherein the Court did fit, or it 
is a void Writ; but the Court of Chancery be- 
ing always open, Writs from thence may bear 
Teſte as well in Vacation, as Lerm-Time., Lutw, 


33 | 


. After. Judgment in 2 Cauſe, there can be no Pl 
pleaded in Abatement of the Writ upon which 


the Action was commenced. If a Party be ſued 


* 


to an Outlawry upon an Original Writ, the Writ 


is determined by the Outlawry; which was to 
- make the Party come in and appear, an 4 


the Plaintiff, or elſe to Outlaw the Defendant, if 
he ſhould not appear. Style Rep. 9 


There are a great many Remedial Writs, inthe. 


Prqſecpting of Actions; of which Originals are 
' © beyond Judicial Writs, and Real beyond Perſonal. 
A Cloſe Writ, to call one to the Dignity of « 


.  Serjeanr at Law, is ſaid to be Cloſe, (viz. ſeal d 
up) to ſignify it is his Duty to keep Cloſe his 


tents Cauſe ; bur the Writ to call one to the Of 
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Exetutions. | 
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Be ony and Larceny. In 
Exo de ſe. | : 
15 and Forfeiture, Eee 
Fin and Recoveries. 
Forcible Entry. ' 9 
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